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Court o! Appeals of the District of Columbia. 


No. 4010. 

Edg.\r B. Chiswrix, Administrator of the Estate of Rozelle E. 

Johnston, Deceased, Appellant, 

vs. 

Lee M. Johxston, Widow; Bertha Johnstox Clever Moebs, and 
Roland L. Johnston, Heirs-at-law of Rozelle E. Johnston, Deceased,, 
et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 37299. 

Edgar B. Chiswell, Administrator of the Estate of Rozelle E. 

Johnston, Deceased, Plaintiff, 

vs. 

JoHX C. Gittixgs, Trustee and Individually, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wdt: 
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1 Bill of Complaint. 

Filed November 3, 1919. 

In the Supreme Court -of the District of Columbia, Holding an 

Equity Court. 

In Equity. No. 37299. 

Edgar B. Chiswell, Administrator of the Estate of Rozelle E. 

Johnston, Deceased, Plaintiff. 

vs. 

Lee M. Johnstox, Widow; Bertha Johnston Clever Moers, and 
Roland L. Johnston. Heirs-at-law of Rozelle E. John.^ton, De¬ 
ceased; John C. Gitting.s, Alleged Trustee and Individually, De¬ 
fendants. 

To the Honorable Justices of said Court: 

Your orator. Edgar B. Chiswell, Admini.strator of the Estate of 
Rozelle E. Johnston, deceased, late of the District of Columbia, by 
Robert H. McNeill and James W. McNeill, his solicitors, complain¬ 
ing respectfully shows unto this Court; 

First. That administration of all and singular the personal estate 
of the said Rozelle E. Johnston, deceased, was, on to wit. the 9th 
dav of Julv A. D. 1919 granted to vour orator bv the Probate Court 
of the District of Columbia, who. in virtue thereof, files this suit. 

Second. That the said Rozelle E. Johnston, died on the 20th day 
of June A. D. 1918 in the District of Columbia, leaving surviving 
him his widow, Lee M. Johnston, a resident of the District of Colum¬ 
bia ; Bertha Johnston Clever Moebs and Roland L. Johnston are 
the surviving heirs at law of the said decedent, and th.at the 

2 said Bertha Johnston Clever Moebs is a resident of the Dis¬ 
trict of Columbia, and the said Roland L. Johnston is a resi¬ 
dent of the City of New Y’ork. 

Third. That vour orator is informed and believes, and therefore 
avers, according to the best information now obtainable by him. that 
the said Rozelle E. Johmston, at the time of his death, was justly 
indebted unto a certain H. A. Edwards, W. .T. Thackston and H. .1. 
Haynesworth, in the sum of $100,000.00, which is evidenced by a 
judgment again.^t the deceased, held by them jointly, rendered in the 
Tenth Circuit Greenville County of the Supreme Court of South 
Carolina, which said judgment is dated the 26th day of August 1910, 
and bears interest from said date at the rate of six per cent per annum 
until paid, subject, however, to certain credits approximating $20.- 
000.00; and that he was also indebted to one C. H. Ellison, of 
Seneca, in the State of South Carolina, in the sum of $29,000.00, 
for money loaned and advanced, and for ser\’ices rendered, and also 
for one-third of the profit realized from the sale of the stock of the 
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decedent in the East Lake Lumber Company, a body corporate, 
duly incorporated and then existing under the laws of the State 
of New York; and he was also indebted unto a certain W. W. Bourne, 
of De Kalb County, State of Georgia, in a sum approximating $14,- 
000.00 for money loaned, advanced, and for sendees rendered. .Your 
orator is informed, and therefore believes and avers, that the in¬ 
debtedness of the said Rozelle E. Johnston, as above scheduled, repre¬ 
sents substantially all of the indebtedness outstanding against his 
estate. 

3 Your orator also says that he has been given notice by the 
said creditors of their claims, and has been called upon to pay 

the same. 

Fourth. And your orator is further informed and believes, and 
therefore avers, that the decedent, at the time of his death, was the 
owner of a large estate, consisting of cash, stocks, bonds, securities, 
and one Paige automobile, aggregating in the total about $107,- 
500.00, which said personal property is subject to the payment of 
the outstanding indebtedness against said estate; that the decedent 
was also at the time of his death entitled to have and receive certain 
large sums of money illegally withheld from him by Julian E. Git- 
tings, of Baltimore City, Maryland, and one John C. Gittings, of 
the City of Washington, District of Columbia, as trustee as herein¬ 
after set out, aggregating in value $200,000.00. That among other 
securities so owned by said decedent at the time of his death was 
a large amount of the stock of a corporation known as the East 
Lake Lumber Company, duly incorporated under the laws of the 
State of New York, said stock, although carried on the stock books 
of the said corporation in the name of the said John C. Gittings, 
Trustee, was in fact the property of the decedent in his own right. 

Fifth. Your orator is informed and believes, and therefore avers, 
that during the lifetime of the said Rozelle E. Johnston, he and the 
said John C. Gittings entered into an agreement or conspiracy, by 
which it was agreed, provided and understood between them that 
the stock of the East Lake Lumber Company which, of right and 
in equity, belonged to the said Rozelle E. Johnston, should 

4 be placed and carried upon the stock books of the said cor¬ 
poration in the name of the said John C. Gittings, as trustee, 

whereas in fact, there existed no trust in law, in equity, or in fact, 
by which the said John C. Gittings held said stock as trustee, but 
that said arraignment or conspiracy was done and concluded for the 
purpose and with the intent to hinder, delay and defraud the cred¬ 
itors of the said Rozelle E. Johnston, as will more fully hereinafter 
appear, and for the said purpose and in pursuance of said conspiracy 
or agreement, the said John C. Gittings actually pretended to hold 
said stock as trustee from the date of said agreement or conspiracy 
until and including the dav of the date of the death of said Rozelle 
E. .Tohnston. 

Sixth. That some time prior to the death of the decedent, Rozelle 
E. Johnston, he was seized in his own right of certain timber lands 
situate in Dare County, State of North Carolina, and held the said 
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title in his own name, subject, however, to certain rights and equi¬ 
ties therein belonging to the said Haynesworth, Thackston and Ed¬ 
wards, and there then existed between the said Johnston and these 
three a controversy regarding their rights and equities in the said 
properties, and the decedent, conniving and conspiring with the said 
John C. Gittings in order to thwart his Si\id creditors, and to hinder, 
delay and defraud them in realizing their demands upon the said 
property, and onh" and solely for the purpose of escaping payment 
of any claims or demands which the said creditors might assert 
asainst the said Johnston, he did fraudulently cause to be formed 
and incorporated the said East Lake Lumber Company, and did 
likewise fraudulently cause the stock of said Company, to 
5 wit; stock of said Companv to the amount of al)out .$d00,- 
000.00 thereof, to be issued to the said John C. Gitting-s as 
alleged trustee, and he did further fraudulently consinre, connive, 
and agree with the said John C. Gittings as such alleged trustee, 
and did thereby cause and procure to be made and executed an 
alleged agreement in trust, appointing the said John C. Gittings as 
alleged trustee to hold said stocks for the benefit of certain cestui 
que trust therein named; and that thereafter, in a further effort 
to hinder, delay and defraud his said creditors, and prevent 
them from realizing upon their claims and demands, he did cause 
and procure the said John C. Gittings to ])retend to hold said stock 
in trust for the widow and heirs at law of the said Rozelle E. John¬ 
ston, as above named. 

Seventh. That subsequently thereto, and during the lifetime of 
the said Rozelle E. Johnston, and during the continuation of the 
said alleged trust agreement, and while sjiid agreement was in ex¬ 
istence for the purposes as afore.'Jaid of hindering, delaying and de¬ 
frauding the creditors of the said Rozelle E. Johnston, t he said Joh n 
C. Gittings. in furt her continuation of said conspiracy, caused him- 
self, "t hroug h the voting power of the_ said stock, to be made and 
'elected president of the said East Lake Lumber Company, and there- 
—rffterrTn'lTie month of Februarv 1917, the said John C. Gittings, 
—pnrporfmg to act a.s the president of the sai(FCom 2 )any, entered into 
an ag'reement with one George F. Montgomer\', of the City of New 
York jto^sell the property, real and personal of the said Com 2 )any 
fb tbe said Montgomery for the sum of which said sale,' 

however, was perfected by the transfer of all of the assets of 
b th e said Cbnipan^' to the Dare County Lumber Comiiany. a 

-body corporate, incorporated and then_ existing under the 

laws of the State of Yew York, which said Company in turn trans-_ 
’^“'ferred all of its stock over to the said George F. ^lontgomery. And 
the said .Tohn C. Gittings, still pur]>orting to ae? as president of the 
said corporation did, just prior to the making of said sale, to wit. 
on February 1st. 1917. agree with the defendant. Julian E. Gittings, 
and did give to him, in ))ursuance of said agreement, an oj^tion upon 
all of the a.«.sets and stock of the East Lake Lumber Company for 
the sum of $200,000.00, upon an agreement upon the part of the 
defendant. Julian Pi. Gittings, to pay or protect that Company 
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against certain outstanding claims amounting in the aggregate to 
about $35,000.00. At this time the said Julian E. Gittings, has 
already admitted he felt it was more than probable a deal with 
Montgomery would go through, and this agreement was therefore 
void-as against this complaint. 

Eighth. That in the month either of February or March 1917, 
the said sum of $333,333.00 was paid by the said Montgomery for 
the property of the East Lake Lumber Company by the method of 
transfer above mentioned, of which $200,000.00 in accordance with 
said fraudulent agreement between John C. Gittings and Julian E. 
('rittings, as above recited, was paid into the treasury of the East 
Lake Lumber Company, and $133,333.00 was paid to the said 
Julian E. Gittings, but against this amount Messrs. Van Dorn and 
Vcok.«, the brokers who negotiated this sale to Montgomery have 
a claim, superior to your orator’s, to the amount of $50,000.00. 

Ninth. Your orator is informed and believes, and therefore 

7 avers, that out of the total sum of $333,333.00 contracted and 
paid by the said George F. Montgomery' for the assets of the 

East Lake Lumber Company, the sjiid Julian E. Gittings, and the 
.«aid John C. Gittings received between themselves more than $150,- 
000.00 of said sum, and that the said John C. Gittings did there¬ 
after, out of the balance of .said sum. cause to he paid to himself, a.s 
alleged trustee, of the stock in the said Ea.st T.ake Lumber Company 
belonging to the decedent, Rozelle E. Johnston, a further sum of 
about $85,000.00, which said sum of .$85,000.00 your orator is ad¬ 
vised and believes, and therefore avers, is still held bv the said John 
C. under the allejicd fraudulent agreement in trust, so 

called, and the said John C. Gittings still pretends to hold said 
fund as said trustee, and your orator therefore says that out of the 
said sum of $285,000.00 thereof, together with other 

sums, were improperly and illegally disbursed and paid out, as above 
set forth, but your orator has no knowledge as to the distribution of 
the balance of the said sum, and therefore will pray for an account- 
ting thereof. 

Tenth. Your orator is informed and believes, and therefore avers, 
that all. or a large part of the said sums so illegally retained by the 
said John C. Gittings, arc now deposited either to his account in 
the Maryland Tnist Company, a body corporate, duly incorporated 
and doing business in the City of Baltimore, and State of Maryland, 
or is held in a safe deposit box in the said Trust Company, to the 
account of or for the benefit of the said John C. Gittings, individ¬ 
ually, or as trustee, or the said cestui que trust. 

Eleventh. Your orator further says that he has filed, ap- 

8 proximately simultaneously herewith, his Bill of Complaint 
in the Circuit Coiu’t of Baltimore City. State of Maryland, a 

court having eouity jurisdiction against the said Julian E. Gittings 
and Baltimore Trust Company, but is unable in said suit in the Cir¬ 
cuit Court of Baltimore City to obtain a valid service upon the de¬ 
fendants in this Bill as neither of them a^'c domiciled within the 
jurisdiction of said court, and therefore files this Bill for relief 
against the defendants herein. 
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To the end therefore: 

1. That this court may grant unto the plaintiff a writ of subpoena 
directed to the said Lee M. Johnston, widow, Bertha Johnston Clever 
Moebs and Roland L. Johnston, heirs at law of Rozelle E. Johnston, 
deceased, .lohn C. Gittings. alleged trustee and individually, com¬ 
manding them to answer this Bill and abide by and perform such 
decree as may be passed herein. 

2. That the defendant. John C. Gittings. alleged trustee, be re¬ 
quired to produce the original of the alleged trust agreement, or 
agreement in trust under which he holds any cash, stocks, bonds, 
securities or otlier properties described or referred to in the afore¬ 
going Bill of Complaint, and on his oath discover and set forth in 
detail all the funds, stocks, bonds, securities or other j)roperties by 
him retained under said trust agreement, and also a detailed state¬ 
ment of all disbursements bv him made, to whom made and for 
what account, in the matter of the .«ale to George F. Montgomery, 
as above mentioned: and further, that a Rule of this Honorable 

Court issue against said defendant, requiring him at some 
0 day certain to be named therein, to show cause why he 
should not surrender into the Registry of this Court all the 
funds, stocks, bonds, securities or other properties in his hands as 
alleged trustee and individually until final determination of this 
cause. 

3. That the defendant, John C. Gittings may be required on oath 
to discover and set forth in detail all the funds, stocks, bonds, securi¬ 
ties or other properties by him received and retained as alleged 
commissions and for legal sendees in the matter of the sale of the 
stock of Rozelle E. Johnston, deceased, to George F. Montgomery, 
and also to discover and set forth in detail any portions of said prop¬ 
erties he has disbursed and on what account. 

4. That the defendants, Lee M. Johnston, widow, Bertha Johnston 
Clever Moebs and Roland L. Johnston, heirs at law of Rozelle E. 
Johnston, deceased, may be required on their .'several oaths to dis¬ 
cover and set forth in detail all the funds, stocks, bonds, securities 
or other properties by them received as widow and heirs at law of 
the said decedent, or from the alleged trustee. John C. Gittings. 

5. That a decree of this court may be passed declaring the said 
trust agreement, or agreement in trust between the said John C. 
Gittings and Rozelle E. Johnston, deceased, void and cancelling 
and annulling the same, and that the funds, stocks, bonds, securities 
or other properties held by the said John C. Gittings, individually 
or under said trust agreement, or agreement in trust may be de¬ 
clared to be the property of the plaintiff herein, as assets of the estate 
of the said Rozelle E. Johnston for the payment of the outstanding 
indebtedness of said estate. 

6. That an accounting may be had and taken under the 
10 direction of this court, of the said funds, stocks, bonds, securi¬ 
ties or other properties held in the said so-called trust estate, 
and of all other rights, claims or properties which were owned by 
the said intestate at the time of his death and which are now held 
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by either of the defendants herein, and also of all the personal estate, 
effects and properties of every kind received by or for either of the 
defendants for the use of the said estate or of the said John C. Git- 
tings as alleged trustee as above set forth. 

7. That your orator may have such other and further relief as 
the nature of his cause may require. 

EDGAR B. CHISWELL. 

ROBERT H. McNEILL, 

JAxMES W. McNEILL, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, Edgar B. Chiswell, being duly sworn on oath depose and say: 
That I have read the aforegoing Bill of Complaint by me subscribed 
and know the contents thereof; that the facts therein stated as upon 
my personal knowledge are true, and those stated on information 
and belief I believe to be true. 

EDGAR B. CHISWELL. 

Subscribed and sworn to before me this 30th dav of October A. D. 
1919. 

[seal.] ruby ELDRIDGE SHAW, 

Notary Public, D .C. 
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♦ 


Spa. to Ans. 

Issued November 3, 1919. 

* jK !|c ♦ 


The President of the United States to Lee M. .Johnston, Bertha 
Johnston Clever Moebs, Roland L. Johnston, & .John C. Gittings, 
alleged trustee and individually, defendants: 

You are hereby commanded to appear in this Court on or before 
the tenth day. exclusive of Sundays and legal holidays, after the 
day of the scr\-ice of this Subpoena upon you and answer the 
exigency of the Bill, under pain of attachment and such other 
process of contempt as the Court shall award: and if your apjx-arancc 
in this suit be not entered in the Clerk’s Office within said time the 
bill may be taken for confessed. 


Witness the Honorable Walter 1. McCoy, Chief Justice of said 
Court, the Z" day of Nov. A. D. 1919. 

[seal.] JOHN R. YOUNG, 

Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk. 


J. W. McNEILL, 

Attorney. 
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Marshal’s Return. 

Served copy of within on Bertha Johnston Clever Moebs Per¬ 
sonally Nov. iO, 1919. 

All others named not to be found November 29, 1919. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

12 Affidavit for Publication. 

Filed Januarv 10, 1920. 

:(c * j(t itt # ♦ ♦ 

District of Columbia, ss; 

James W. McNeill, one of the counsel of record for the plaintiff 
in the above entitled cause, being first duly sworn according to law, 
deposes and says: 

That on the 3 dav of Nov. 1910, at his instance, a summons was 
issued by the clerk of this court against the defendant, Lee M. 
Johnston, widow of Rozelle E. Johnston, deceased, and Roland L. 
Johnston, one of the heirs-at-law of said deceased, requiring them to 
appear in this court and answer the Bill of Complaint herein filed; 
that said summons was delivered to the I'nited States Marshal of 
the District of Columbia for service, and after the lapse of the legal 
period the said marshal returned said summons marked “Not to be 
found.” That said defendants, as the widow and heir-at-law of said 
Rozelle E. Johnston, deceased, have an interest in said estate which 
is being administered by the plaintiff in the Probate Division of this 
court; that according to the best knowledge, information and belief 
of affiant, said defendants are non-residents of the District of Colum¬ 
bia and cannot for that reason be personally served with summons 
in this cause, and on that account it will be necessary to serve such 
summons bv publication. 

JAMES McNEILL. 

Subscribed and sworn to before me this 8th dav of Januarv, 1920. 
[SEAL.] RUBY ELDRIDGE SHAW’ 

Notary Public. 

My commission expires the 23rd day of Sept., 1923. 

13 Order of Publication. 

Filed January 14, 1920. 

* 5 *! ♦ ♦ ♦ ♦ ♦ 

The object of this suit is to cancel a certain trust agreement or 
agreement in trust between Rozelle E. Johnston and John C-. 
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Gittings and for discovery of assets belonging to the estate of said 
Rozelle E. Johnston, deceased, and for accounting by defendants, 
Lee M. Johnston, widow, Bertha Johnston Clever Moebs and Roland 
L. Johnston, heirs-at-law and John C. Gittings, as alleged trustee and 
individuallv. 

On motion of the plaintiff, it is this 14th day of January, 1920, 
ordered that the defendants, Lee M. .Johnston, widow, and Roland 
L. Johnston, heir-at-law of Rozelle E. Johnston, deceased, cause their 
appearance to be entered herein on or before the fortieth day, ex¬ 
clusive of Sundays and legal holidays, occurring after the day o^ the 
first publication of this order; otherwise the cause will be proceeded 
with as in case of default. 

Provided, a copy of this order be published once a week for 
three successive weeks in the Washington Law Reporter and the 
Evening Star before said dav. 

WALTER 1. McCOY, 

Chief Justice. 

14 Order. 

Filed April 1, 1920. 

******* 

This cause coming on to be heard upon the two motions to dis¬ 
miss the Bill of Complaint filed herein and being argued and sub¬ 
mitted by counsel for the respective parties, it is by the court this 
1st day of April, A. D. 1920. 

Ordered, adjudged, and decreed that the aforesaid motions to dis¬ 
miss be and they are hereby overruled except as to allegations in 
the 6th and other paragraphs of the bill in regard to the timber 
lands in Dare Countv, North Carolina, and on that transaction the 
motions to dismiss are granted, without prejudice, with leave to the 
plaintiff to file amendments to siiid bill or an Amended bill of com¬ 
plaint, as he may be advised, in ten days. 

Bv the Court: 

AVALTER I. McCOY, 

Chief Justice. 

Amended Bill of Complaint. 

Filed April 13, 1920. 

*♦****♦ 

To the Honorable Justices of said court: 

By leave of the court your orator, Edgar B. Chiswell, Adminis¬ 
trator of the estate of Rozelle E. Johnston, deceased, late of the 
District of Columbia, bv Robert H. and James W. McNeill, his 
solicitors, complainant respectfully shows to the court: 

\o First. That administration of all and singular the personal 

estate of the said Rozelle E. Johnston, deceased, was on, to 
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wit. the 9th day of July, A. D. 1919 granted to your orator by the 
Probate Court of the District of Columbia who in virtue tliereof files 
this suit. 

Second. That the said Rozelle K. Johnston died on the 20th dav 
of June. A. D. 1918 in tlie District of Columbia, leaving surviving 
him his widow, Lee M. Johnston, a resident of the District of 
Columbia, Bertha Johnston Clever Moebs and Roland L. Johnston. 
surA-iving heirs-at-law; that the said Bertha Johnston Clever Moeb.s 
is a resident of the District of Columbia and the said Roland T.. 
Johnston is a resident, of the citv of New York according to the 
best iTiforniation of your orator. 

Tliird. Tliat vour orator is informed and Ixdievcs. and therefore 

4 

avers, that the said Kozelle E. Johnston prior to and at the time of 
his death was jtistly indebted to a certain H. A. Edwards, W. J. 
Thackston and H. J. Haynesworth in the sum of more than (Jnc 
Hundred Thousand ($100,000) Dollars, which is evidenced hy a 
judgment against tlie deceased, held by them jointly, rendered in 
the 10th circuit, (hvenville County, of the Siiju'eme Court of South 
Carolina, which said judgment is dated the 2(>th day of August, 
1910 and bears interest from said date at the rate of six per centum 
}*er annum until pai<l. subject however to certain credits ai)proximal- 
ing $20,000; and that he was also indebted unto one C. II. Ellison 

of Seneca in the state of South Carolina in the sum of about Twenlv- 

% 

nine lliousand ($29,000) Dollars for monev loaned and advanced 
and for services rendered, and also for one-third of the profit 
16 realized from the sale of the stock of th.e decedent in the East 
Lake Lumber Comp'any, a body corporate, duly incorporated 
and then existing under the laws of the State of New York; and he 
was also indebted unto a certain W. Y'. Bourne of De Kalb County, 
in the .«tate of Georgia in a sum approximating Fourteen Thousand 
(.^H.OOO) Dollars for money loaned and advanced and for .service- 
rendered. Your orator is informed, and therefore believes aiid aveiv. 
that the indebtedness of the said Rozelle E. .Tohnston. as abn^ e 
scheduled. rey>resents substantially all of the indebtedness outstand¬ 
ing against his estate. Your orator also says that he has been given 
notice by the said creditors of their claims and has been called upon 
to pay the same. 

Fourth. And your orator is further informed and believes, and 
therefore avers, that the decedent at the time of his death was the 
owner of a large estate consisting of cash, stocks, bonds, securities 
and one Paige automobile, aggregating in the total about $107,500. 
Avhich said personal property is subject to the payment of the out¬ 
standing indebtedness again.^t said estate, and that the decedent wa.s 
also at the time of his death entitled to have and receive certain large 
sums of money illegally withheld from him by the defendant, John 
C. Gittings of the city of Washington, District of Columbia, as a 
trustee as hereinafter set out. aggregating in full approximately 
$200,000. That among other securities so owned by said decedent 
at the time of his death was a large amount of the stock of a cor¬ 
poration known as Ea.st Lake Lumber Companv^, dulv incorporated 
under the laws of the state of New York, said stock being at the 
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par value of $300,000, and that said stock, although carried 

17 on the stock books of the said corporation in the name of the 
said John C. Gittings, Trustee, was in fact the property of 

the decedent in his own right. 

Fifth. Your orator is informed and believes, and therefore avers 
that during the lifetime of the said Rozelle E. Johnston, he and the 
said John C. Gittings. sometime in the year 1908, entered into an 
agreement or conspiracy by which it was agreed, provided and un¬ 
derstood between them that the stock of the East Lake Lumber 
Company, which in right and in equity belonged to the said Rozelle 
E. Johnston, should be placed and carried upon the stock books of 
the said corporation in the name of the said John C. Gittings as 
Trustee, whereas in fact there existed no trust in law, in equity or 
in fact by which the said John C. Gittings held the said stock as 
Trustee, but that said arrangement or conspiracy was done and con¬ 
cluded for the purpose and with the intent to hinder, delay and de¬ 
fraud the creditors of the said Rozelle E. Johnston as will more fully 
hereinafter appear, and for the said purpose and in pursuance of 
said conspiracy or agreement, the .said John C. Gittings actually pre¬ 
tended to hold such stock as Trustee from the date of said agreement 
or conspiracy until and including the day of the date of the death 
of the said Rozelle E. Johnston. 

Sixth. That in the early part of the month of June, 1904, as your 
orator is informed and believes, information came to one H. A. 
Edwards, a citizen and resident of the State of North Carolina, that 
certain valuable and extensive timber lands, situated in the County 
of Dare, in the State of North Carolina, known as the “John 

18 Gray Blount Patent’’ containing approximately 167,555 acres 
were for sale; that the owners of said lands were Henry H. 

Person and John R. Hazel, Receivers of the Bank of Commerce of 
Buffalo, in the State of New York. John H. Laselles, Receiver of the 
American Exchange Bank of Buffalo, New York, and "Wm. A. En¬ 
sign and Charles A. Ensign of the State of Pennsylvania; that the 
said lands were on the market at the price of $125,000; that upon 
said information the said H. A. Edwards entered into an agreement 
with said owners to secure a purchaser for said lands and to negotiate 
a sale thereof for said owners at the price of $125,000 or more; that 
in pursuance of said agreement the said H. A. Edwards took the mat¬ 
ter up with one W. J. Thackston for the purpose of interesting him 
as an associate, either in the sale of said lands or in the purchase of 
said lands, in association with him; that the said W. J. Thackston 
was acquainted with Rozelle E. Johnston and suggested the associa¬ 
tion of said Johnston with them in the transaction, and in pursuance 
of said suggestion the matter was taken up with said Johnston and 
as a result of negotiations with him the said H. A. Edwards, W. J. 
Thackston, Rozelle E. Johnston and H. J. Haynesworth entered into 
a partnership agreement; that under the provisions of said agree¬ 
ment the parties thereto became partners for the purpose of effecting 
a sale of said lands as brokers, or of purchasing same on their own 
account and reselling for a greater price than $125,000 and share in 
any profits realized by a sale or purchase of said properties in pro- 
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portions of one-third thereof to Rozelle E. Johnston and the remain¬ 
ing two-thirds thereof to the said H. A. Edwards, W. J. Thackston 
and H. J. Haynesworth, as will more fully appear by refer- 

19 ence to a copy of said partnership agreement under date of 
June 15, 1904, hereto attached and prayed to be considered 

as a part hereof. 

That in pursuance of said partnership agreement and for the 
purpose of accomplishing results thereunder, Rozelle E. Johnston 
was delegated by the parties thereto to take up Avith the OAvners of 
said lands the matter of sale or purchase thereof on his oaa’u behalf 
and in behalf of lus associates; that in total breach of the terms and 
conditions of said partnership agreement and AA*ithout the knoAvl- 
edge, authority or consent of his associates thereunder, the said 
Johnston negotiated the purchase of said lands from the o\A*ners in 
his own right at the price of $125,000 and for the sole purpose of 
hindering, delaying and defrauding the rights of his partners, caused 
said lands to be conveyed to the East Lake Lumber Company, a body 
corporate, organized under the Iuaa's of the State of Ncav York, for 
the purpose of taking title thereto, and in furtherance of liis plan 
to defraud his af(»resaid partners, took absolute control and charge 
of said cor]>oration and caused it to issue and deliA’er to him sub¬ 
stantially all of its ca)»ital slock amounting to $800,000 as a con¬ 
sideration for the (conveyance of said property and tliereafter failed, 
refused and neglected to render any accounting Avhatsoever to his 
associates for any portion of said capital stock, although under the 
terms and provisions of said partnership agreement said Thackston, 
EdAvards and HavnesAvorth Avere entitled to receiA’e a full two-thirds 
of said capital stock. 

That sometime in the year 1908. and at other dates subse- 

20 quent thereto, the said Jolinston. in furtherance of his scheme 
to defraud liis partners and creditors, being at the time totally 

insolvent and largely indebted to the said Edwards. Thackston and 
Havneswortb for their two-thirds interest in the stock of the East 
Lake Lumber Company, conniving and conspiring with the defend¬ 
ant, John (". (Sittings, in order to thwart and defraud his said cred- 
itoi-s and to hinder and delay them in realizing their demands upon 
the said stocks and cash, and only and solely for the purpose of es¬ 
caping payment of any claims or demands which they might assert 
against him. did fraudulently cause the stock of said East Lake 
Lumber Company, to wit. stock of said company to the amount of 
about $256,300 thereof, to he issiied to the said John C. (Sittings as 
alleged Trustee, and at or about the same date—did deliver to the 
said John C. (Sittings as alleged Trustee, about $29,300 of the 
Border State Lmnher Company and about $18,000 in ca.di. and be 
did further fraudulently conspire, connive and agree with the said 
John C. Cuttings as such alleged trustee, and did thereby cause and 
procure to be executed an alleged agreement in trust, appointing the 
said John C. Gittings an alleged trustee to hold said stocks and cash 
for the benefit of certain cestui que trust, namely. Lee M. Johnston. 
Bertha Clever Moehs (nee Johnston) and Roland L. Johnston, the 
defendants named to this bill, widow and heirs-at-law of the said 
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Rozolle E. Johnston: and that thereafter, in a further effort to hinder, 
delay and defraud his said creditors, being at the time totally in¬ 
solvent, exclusive of the stocks and cash set apart in the hands of 
the said John C. Gittings as alleged trustee, and to prevent said 
creditors from realizing upon their claims and demands, he 

21 did cause and procure the said John C. Gittings to pretend to 
hold the said stocks and cash in trust for his widow and heirs- 

at-law, as above named. 

Seventh. Your orator is informed and believes, and therefore avers, 
fhat between the years 1908 and 1910 W. J. Thackston, H. J. Haynes- 
worth and II. A. Edwards filed a suit against the said Rozelle E. 
Johnston for their interest in the .stock of the aforesaid East Lake 
Lumber Co. or for damages resulting to them by reason of the 
fraudulent conduct of the said John.«ton and said suit was prose¬ 
cuted to a final decree resulting in adjudication in their favor for the 
sum of $100,000, which is evidenced by a judgment again.st the 
said Johnston, held l)y them jointly, rendered in the 10th Circuit, 
(h-oenville County, of the Supreme Court of South Carolina, which 
said judgment is dated the 26th day of August, 1910, and bears 
interest from said date at; the rate of 6% per annum until paid, 
sut ject, however, to certain credits approximating $20,000, and the 
unpaid balance of said judgment is still in force and long past due. 

Eighth. Your orator is informed and believes, and therefore avers, 
that during the lifetime of the said Rozelle E. .lohnston and during 
the continuation of the said alleged agreement and while said agree¬ 
ment was in exi.stence for the purposes aforesaid of hindering, delay¬ 
ing and defrauding the creditors of the .«aid Rozelle E. .Tohn.ston, the 
said John C. Gittings, in further continuation of said conspiracy, 
cau.<ed himself through the voting power of the said stock, to be 
made and elected President of the said East Lake Lumber Com¬ 
pany,and thereafter in the month of February, 1917,purporting 

22 to act as the President of the said company, entered into an 
agreement with one George F. Montgomery of the city of New 

York to sell the property, real and i)ersonal, of the said company 
to the said Montgomery for the sum of $338,888.00 which said sale, 
however, was perfected by the transfer of all of the capital stock and 
assets of the said East lAike Lumber Company to the Dare Lumber 
Company, a body corporate, incorjwrated and then existing under 
the laws of the State of New York, which said company in turn 
tiansferred all of its stock over to the said George F. Montgomerj’. 
And the said .lohn C. Gittings still purporting to act as President 
of the said cor])oration, just prior to the making of said sale, to wit, 
on February 1st, 1917, agreed with his brother one Julian E. 
Gittings. and did give to him in pursuance of .«aid agreement an 
option upon all of the assets and stock of the East Lake Lumber 
Company for the sum of $200,000, upon an agreement upon the 
part of the said Julian E. Gittings to pay or to protect the said 
East Lake Luml)er Company against certain outstanding claims 
amounting in the aggregate to about $35,000. At this time the said 
Julian E. Gittings has already admitted he felt it was more than 
probable a deal with Montgomery would go through and on this 
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ground the said agreement between John C. Gittings and said 
Julian E. Gittings was void as against your orator. 

Ninth. That vour orator is informed and believes, and therefore 

^ _ ' 

avers, that in the month either of Febniary or March of 1917, the 
said sum of $333,383.00 was paid by the said Montgomery for the 
stock and assets of the East Lake I-uihber Company by the method of 
transfer above mentioned of which $'200,000.00, in accordance 
23 with said fraudulent agreement between John C. Gittings and 
Julian E. Gittings, as above cited, was paid into the treasury^ 
of the East Lake Lumber Company or to John C. Gittings, alleged 
trustee, and $133,333.00 was paid to the said Julian E. Gittings. 

Tenth. Your orator is informed and believes, and therefore avers, 
that out of the total sum of $333,333.00 contracted and paid by 
the said George F. Montgomery for the stock and assets of the East 
Lake Lumber Company, the defendant John C. Gittings and his 
brother, Julian E. Gittings, received between themselves more than 
$ln0,000 of said sum and that the .^aid John C. Gittings did there¬ 
after, out of the balance of .>mid sum, cause to be paid to himself ap 
alleged trustee of the sto<-k in the East Lake Lumber Company 
belonging to the decedent, Rozelle E. Johnston, a further sum of 
about $83,000 which said sum of $83,000 your orator is advised and 
believes, and therefore avers, is still held by the said John C. Gittings 
under the alleged fraudulent agreement in trust, .«o called, and 
still pretends to hold .<aid fund as said trustee, and your orator 
therefore says that out of the said sum of $333,333, $235,000 thereof, 
together with other sums, were improperly and illegally disbursed 
and paid out as al>ove set forth, but your orator has no knowledge 
a.s to the disbursement of the balance of the said fund, and there¬ 
fore will pray for an accounting thereof, together with the $235,000 
thereof improperly and illegally disbursed and paid out as afore- 


.«aid. 

Eleventh. Your orator is informed and believes, and therefore 
avers, that on or about, to wit, June 20, 1018, the .said John C. 

Gittings, alleged trustee, held and had in his possession, under 
24 said alleged fraudulent agreement of trust, stocks, bonds and 
securities appro.ximating the amount of $83,000, which said 
sum of $83,000 your orator is advised and l>elieves, and therefore 
avers, that all or a large part of the .•=aid sums, so illegally retained by 
the .«aid John C. Gittings, are now deposited, either to his account in 
the Maryland Trust Company, a body corporate duly incor]wrated and 
doing business in the City of Baltimore, State of Maryland, or are 
held in a .*afe det)osit lx)x in the said company to the account of or 
for the benefit of said John C. Gittings individually, or as alleged 
fru.'stee or the .'^aid cestui fpie tni.>;t. namely. Lee M. Johnston. Bertha 
Clever Moebs (nee John.^ton) and Roland L. Johnston, widow and 
heirs-at-law of Rozelle E. Johnston, deceased: your orator further 
savs that he has filed his Bill of Com]daint in the Circuit Court of 
Baltimore City, State of Maryland, a court of competent jurisdiction 
and having equity jurisdiction, against the said Maryland Trust 
Company and Julian E. Gittings, which cause is now pending in 
said court. 
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Twelfth. Your orator is informed and believes, and therefore 
avers, that the defendants Lee M. Johnston, Bertha Clever Moebs 
(nee Johnston) and Roland L. Johnston, widow and heirs-at-law of 
Rozelle E. Johnston, deceased, are named as cestui que trust under 
the aforesaid fraudulent trust agreement and are therefore sued for 
a full discover}' and accounting of all securities and monies by them 
received from the said John C. Gittings, alleged trustee. 

To the end therefore: 

1. That the defendant, Lee M. Johnston, may be required to 
answer this bill, and on her oath discover and set forth in de- 
“2o tail all funds, stocks, bonds, securities or other properties by 
her received from the defendant John C. Gittings, alleged 
trustee in the matter of the sale of the stock and assets of East I^ke 
Lmnber Company to George F. Montgomery, as above mentioned. 

’2. That the defendant, Bertha Clever Moebs (nee .Tohnston) may 
1 e required to answer this bill, and on her oath discover and set forth 
in detail all funds, stcK-ks, bonds, securities or other properties by 
her received from the defendant, John C. Gittings, alleged trustee, 
in the matter of the sale of the stock and a.'sscts of East Lake Lumber 
Company to George F. Montgomery, as above mentioned. 

S. That the defendant, Roland L. Johnston, may be required to 
answer this bill, and on his oath di.'^cover and set forth in detail all 
funds, stocks, bonds, securities or other properties by him received 
from the defendant, John C. Gittings, alleged trustee, in the matter 
of the sale of the stock and assets of East Lake Lumber Company to 
George F. Montgomery, as above mentioned. 

4. That the defendant, John C. Gittings, alleged trustee, be re- 
qiiired to answer this bill and to produce the original of the alleged 
tnist agreement, above mentioned, and on his oath di.scover and 
set forth in detail all the funds, stocks, bonds, securities or other 
])roi)erties by him received and held under said alleged tnist agree¬ 
ment, and also a detailed statement of all disbursements by him 
made, to whom made and for what account, in the matter of the sale 
of all the capital stock and assets of the East Lake Lumber Company 
to George F. Montgomery as above mentioned; and further, that 
said defendant be enjoined from disbursing any funds, stocks, 
'2(J bonds, securities or other properties by him held under and 
by virtue of aforesaid alleged fraudulent trust agreement, and 
furl her. to show cause why he should not surrender to this court ail 
ilie funds, stocks, bonds, securities, accounts or other properties in his 
hands, under aforesaid alleged fraudulent trust agreement, pending 
llie final determination of this cause. 

That a decree of this court may be pa.ssed declaring the said 
trust agreement void and of no legal effect as again.rt the creditors 
of the estate of said Rozelle E. .John.«ton, deceaised, represented by 
your orator as administrator aforesaid, and that the funds, stocks, 
bf.nds, securities or other properties held by the said John C. Gittings 
individually or under said trust agreement be declared to be the prop¬ 
erty of your orator herein as a.ssets of the estate of the said Rozelle E. 
Johnston, deceased, for the payment of the outstanding indebtedness 
of said estate. 
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6. That the defendant .John C. Gittings, individual, may be re¬ 
quired on his oath to discover and set forth in detail all funds, stocks, 
bonds, .securities or other properties by him paid to his brother 
Julian E. Gittings for alleged commissions, and also discover and 
set forth in detail all funds, stocks, bonds, securities or other prop¬ 
erties by him received and retained for alleged legal services, or for 
any other cau.se, or rea.son, in the matter of the sale of all of the assets 
end cai)ital stock of East Lake Lumber Company to George F. 
Montgomery; and also to discover and set forth in detail all funds, 
stocks, bonds, securities or other properties by him paid to any other 
j)erson in the matter of the administration of aforesaid alleged fraud¬ 
ulent trust agreement. 

27 7. That an account mav be had and taken under the direc- 
tion of this court of .«aid funds, stocks, bonds, securities and 

other properties held in the said so-called trust estate, and of all other 
rights, claims or properties which were owned by the said intestate at 
the time of his death, and which are now hold by either of the de¬ 
fendants herein and al.'K) of all the personal estate effects and prop¬ 
erties of every kind received by or for either of the defendants for the 
use of the said estate or of the said John C. Gittings as alleged trustee, 
as above set forth. 

8. That your orator may have such other and further relief as the 
nature of his cause mav require and cquitv demand. 

EDGAR B. CHISWELL. 

JAMES W. McNEILL. 

ROBERT H. MeXEILL, 

Attorneys for Plaintiff. 

District of Columbia, ss.- 

I, Edgar B. Chi-swell, Administrator of the estate of Rozelle E. 
Johnston, deceased, being duly sworn on oath depose and say: 

That I have read the foregoing Bill of Complaint by me sub¬ 
scribed and know the contents thereof; that the Licts therein stated 
as upon my personal knowledge are true and those stated on informa¬ 
tion and belief. I believe to be true. 

EDGAR B. CHISWELL. 

28 Subscribed and sworn to before me this 13th dav of April, 
A. D. 1920. 

[seal.] SHIPLEY BRASHEARS, Jr., 

Notary Public, D. C. 

Claimant’s Exhibit A. 

Whereas there is a certain tract of timber land situate in Dare 
Countv, North Carolina, containing about one hundred and fortv 
thousand acres, owned by certain i»ersons who desire to dispo.se of 
the same, and who have approached H. A. Edwards for the said pur¬ 
pose, and whereas said H. A. Edwards has in turn approached H. J. 
Haynesworth, R. E. Johnston and W. J. Thackston with the view of 
effecting a sale thereof: 
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Now therefore, this agreement witnesseth that all of said parties 
will use the best effort to effect a sale of said property and if the said 
lands should at anv time be sold through the efforts of any of the 
said parties, then all profits arising over and above the price paid by 
the owners shall be divided between the said parties in the manner 
hereinafter indicated. 

It is understood that the price asked for said lands is One Hundred 
and Twentv-Five Thousand Dollars, and that anv commissions which 
the said H. A. Edwards may be able to obtain from the owners out 
of the said price shall go to him individually, this being compensa¬ 
tion to him for all expenses heretofore incurred by him, and all 
time spent in investigation of said property. Any other prof- 

29 its shall be divided between the said parties in the following 
proportion: to R. E. Johnston, one third; and the remaining 

two-thirds equally between H. J. Haynesworth, W. J. Thackston 
and H. A. Edwards. All expenses incurred in the investigation of 
said property and in efforts to effect a sale are to be borne by the said 
parties in the foregoing proportions, provided, however, that no ex¬ 
pense shall be allowed as a charge hereunder, less three of the said 
parties in advance consent that said expenses be incurred. Any 
other expense that may be incurred by any party hereto shall not 
be repaid. 

In witness whereof we have hereunto set out hands and seal this 
June loth, 1904. 

H. J. HAYNESWORTH. [z. s.] 

R. E. JOHNSTON. [seal.! 

H. A. EDWARDS. Fskae.] 

W. J. THACKSTON. [seal.] 

Separate Answer of John C. Gittings. 

Filed May 12, 1920. 

* 1|! * * ♦ * l(t 

Re.spondent, John C. Gittings, in answer to the allegations con¬ 
tained in the amended Bill of Complaint exhibited against him in 
this cause respectfully shows: 

1, and 2. That he admits the allegations of the first and second 
paragraphs of said bill save and except the allegation that Lee M. 
Johnston is a resident of the District of Columbia; and in this regard . 
savs that Lee M. Johnston resides in the State of New Jersev. 

3. Respondent has no personal knowledge concerning any 

30 of the allegations contained in the third paragraph of said bill, 
relating to the indebtedness of decedent at the time of his 

death, but is reliably informed by those who claim to know, and be¬ 
lieving such information to be true, avers that each and every alle¬ 
gation of decedent’s indebtedness at the time of his death to the 
parties therein named are false and untrue, and therefore calls for 

2_4010o 
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Strict proof thereof. All other allegations in this paragraph are de¬ 
nied. 

4. This respondent denies each and everj' allegation contained in 
the fourth paragraph of the bill that in aiiv manner refers to him, 
and avers that neither at the time of said Jolinston’s death or at any 

V 

time prior or subsequent thereto was the resjwndent, either illegally 
or othenvise, as trustee or individually, withholding $200,000.00, or 
any other sum or sums of money from the decedent. This respond¬ 
ent denies that decedent at the time of his death was the owner of, or 
had any legal or equitable interest in, any stock of the East Lake 
Lumber Company, that stood on the books" of that company in this 
respondent’s name as trustee. This respondent further denies that 
decedent at the time of his death was the owner of a large estate, and 
upon information and belief avers that decedent left no property 
whatever beyond a few personal effects and several hundred dollars 
in cash. 

5. This respondent specifically denies each and every allegation 
contained in the 5th paragraph of the bill and affirmativelv avers 
that the whole is false and untrue and without the slightest founda¬ 
tion in fact. 

6. In answer to the 6th paragraph of the bill, respondent 

31 admits that decedent entered into the agreement, marked 
E.xhibit A. dated .Tune 15th, 1904, but denies each and every 

allegation in said paragraph averring fraud and Imd faith on the part 
of the decedent in the purchase of the property in Dare County, 
North Carolina. Respondent on information and belief affirma¬ 
tively avers that the true facts regarding the purchase of said prop¬ 
erty by the decedent are as follows: 

That at the time of the execution of the above mentioned contract 
decedent was informed by Haynesworth (who was then, and for a 
lono- time prior thereto, his personal attorney) that the option held 
by Edwards was for ninety days and could be readily renewed; and 
believing said statements "to be true, decedent expended large sums 
of money in having the property examined and in endeavoring to 
sell same, and was doing all he could to sell same when he was in¬ 
formed that the option was about to expire, and it was suggested to 
him by Haynesworth and Thackston that by going to the city of 
Buffalo and having a personal interview with the makers of said 
option he could, no douot, procure an extension thereof. Some time 
in the month of September, 1904, decedent went to the city of 
Buffalo, interviewed the owners of said property and there ascer¬ 
tained that the alleged option claimed to be helH by Edwards had 
ju-eviously expired and said owners refused to renew or extend same. 
■ stating tliat they had several offers from other parties to purchase 
the property, which they were then considering. Acting on his 
own volition, without any previous contract with or suggestion from 
Hayneswortli. Edwards and Thackston, or any other person 

32 whatever, the decedent entered into a contract with the owners 
of the property to personally buy the same at $125,000.00, 

and then and there paid $2.000.()0 in cash, and agreed to pay 
$3,000.00 on the first day of December following, and the balance in 
five payments, one of $20,000.00 within six months and $25,000.00 
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in each subsequent six months until the obligation was completed. 
That the decedent returned to his then home in Greenville, S. C., at 
once, and communicated all of the above facts and circumstances to 
Hay^nesworth, and invited him to participate in the said purchase, 
which he declined to do. That he also immediately notified 
Thackston and not knowing Edwards personally, told Thackston to 
notify Edwards of his desire to have him (Edwards) participate 
in the same, and Thackston afterwards reported to the decedent that 
he had so notified Edwards, but that Edwards declined to go into it 
and that he (Thackston) also declined because he did not have the 
necessary means. That up to this time there had been no sugges¬ 
tion or agreement with Ha 3 'nesworth, Edwards and Thackston, or 
with anyone connected with the aforementioned contract. Exhibit A, 
to purchase this property on their own account, other than that ema¬ 
nating from the decedent, as hereinbefore recited. Hajmesworth, 
Edwards and Thackston having declined to go into the venture with 
the decedent, he interested one Greenleaf S. Van (Jorder, and others, 
in the matter and they together on or about October 13th, 1904, or¬ 
ganized the East Lake 'Eumber Company with a $500,000.00 capitali¬ 
zation, divided into 5,000 shares of the par value of $100.00 each, and 
decedent assigned his contract to .«;aid company and received from it 
2,350 shares of its capital stock therefor. 

That thereafter when the $3,000.00 payment came due, 

33 the company not having the money to meet it, decedent was 
called on and personallj' advanced same; and thereafter, when 

the $20,000.00 paj'ment paj'able in .June, 1905, fell due, decedent 
was again called on and personalh' advanced said amount; that in 
October, 1905, said company entered into a lease with the Dare Lum¬ 
ber Company (in which companv decedent had no interest as a stock¬ 
holder or otherwise) whereby the said Dare Lumber Company ac¬ 
quired the right to cut all the merchantable timber from said lands, 
manufacture same into lumber and pay the East Lake Lumber Com¬ 
pany one-fourth of the net profits therefrom and the said Dare Lum¬ 
ber t^ompany agreed to advance the money due on the purchase price 
mortgage given by the East Lake Lumber Company to the former 
owners, and the said Dare Lumber Companj' was given by the East 
Lake Lumber Company a mortgage of $150,000.00 secured upon all 
of its property, said rnortgage being payable December, 1920; and 
decedent was called upon by the East Lalce Lumber Company to give 
his personal bond for $50,000.00 to make good the defective title 
to said Dare Countv lands, which he did. 

That thereafter there was serious litigation over said titles to said 
land and between 1905 and 1907 decedent wa.s called upon to ad¬ 
vance the money to defend same, which he did; of all of said facts, 
the said Edwards, Thackston and Hayne.«worth had full and com¬ 
plete knowledge, that neither of them at any time prior to .4ugust, 
1907, ever suggested that the\’ were in anv’ waj' interested in dece¬ 
dent’s contract of purchase, which as hereinbefore set forth was 
assigned to the East I.ake Lumber Company, or in the stock of 
said company that he acquired as consideration for his as- 

34 signment to it of said contract. That neither of said parties 
at an\' time ever oflFered to contribute any part of money that 
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decedent advanced in acquiring said contract, or towards any of the 
expenses that he was put to in maintaining his interest in said lands 
and stock so acquired. 

For the reasons hereinbefore stated, this respondent denies that 
the said Haynesworth, Edwards or Thackston were entitled to receive 
a full two-thirds of said stock received by decedent, or any amount of 
stock whatever of the East Lake Lumber Comjjany. 

Your respondent denies all the other allegations of the 0th para¬ 
graph of the bill and affirmatively avers each and every one of them 
is false and untrue and without the slightest foundation in fact. 

7. Respondent neither admits or denies the allegations of the 7th 
paragraph of the bill and calls for strict proof thereof. 

In further answer to said paragraph, respondent avers that if there 
is such a judgment as alleged in said paragraph that said judgment 
is without any extra territorial effect under the Constitution of the 
United States for the reason that the same subject matter and the 
same parties were the subject matter and parties to a certain suit 
brought on the 9tli day of October, 1907, in the Superior Court, 
Dare County, North Carolina, which cause tliereafter came on to be 
heard in the Fall Term of 1908 of said Court, held on the 12tli day 
of November, 1908. A jurv was impaneled to try the issue sub¬ 
mitted to them, and after all of the evidence was introduced and 
heard by the Court and jury, at the conclusion thereof, it was 
35 adjudged by the Coui1 that the plaintiffs take nothing by 
their suit, and from the judgment of the Court the plaintiffs 
demanded an appeal and were allowed thirty days in which to give 
bond and ser\*e their cause on appeal, but no bond was given and no 
cause on api>eal served and the said judgment remains now the final 
judgment of record of sitid Court, and by the law of the State of 
North Carolina the said subject matter of said judgment became "res 
judicata,” and under the Constitution of the United States said 
judgment is entitled to full faith and credit in foreign jurisdictions. 

8. 9, and lO. Your respondent denies each and every allegation 
of the 8th, 9th and 10th paragraphs of the bill, save and except the 
allegations that he was elected president of the East T-ake Lumber 
Company and acting in such capacity on, or about, February 1st, 
1917, gave his brother, Julian E. Oittings, an option on all the 
property of the East Lake Lumber Company for $200,000.00, sub¬ 
ject to certain conditions, which allegations are admitted. 

11. This respondent denies each and every allegation contained 
in the 11th paragraph of the bill save and except the allegations that 
complainant has filed a bill of complaint in the Circuit Court of 
Baltimore City, State of Maryland, again.^t the Maryland Trust Com¬ 
pany and Julian E. Oittings, and that he has a safe deposit box in 
the Maryland Trust Company, which allegations are admitted. 

12. Respondent denies that he is trustee under any fraudulent 
agreement, as alleged in said paragraph. 

As a further and complete answer to the whole bill of complaint, 
and each and ever}' allegation therein contained, respondent states 
as follows; 
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36 That in August, 1908, decedent turned over to this re¬ 
spondent certain shares of the capital stock of the East Lake 

Lumber Company as a trust fund for the use and benefit of his, 
decedent’s, wife, children and sisters, with full discretionary power 
to sell and reinvest, application of income, and final disposition of 
the corpus in such manner as this respondent might deem for the 
best interests of all the beneficiaries. That at the time respondent 
received said stock he executed and delivered to decedent a paper, 
acknowledging therein the receipt of said stock upon the terms and 
conditions as above mentioned. 

That at the time this respondent received said stock from de¬ 
cedent, there was not, and could not have been, any question as to 
his, decedent’s, solvency; and it was well known that he was the 
then owner of other securities and valuable properties in the District 
of Columbia, and in the states of North and South Carolina, Georgia 
and New York, the value of which other securities and properties at 
that time was known by plaintiff’s privies to be greatly in excess of 
any existing indebtedness or any pending claim against decedent; 
and at that time none of the parties named in the bill of complaint 
as creditors, were, or claimed to be, creditors of decedent. 

Respondent further avers that prior to the month of November, 
1908, plaintiff’s privies knew that respondent held the said shares of 
.«tock of the East Lake Lumber Company in tru.st for decedent’s 
family, yet the validity of said trust was never questioned by any of 
them until more than a year subsequent to decedent’s death (in June 
1918) and more than eleven years after its creation. 

37 Respondent further avers, that the only asset of the East 
Lake Lumber Company, in 1910, was an equity in 180,000 

acres of swamp timberland, subject to a $io0,000 mortgage and over¬ 
due interest, judgments and other claims aggregating a grand ottal 
in excess of $210,000; that parts of said land had become denuded 
of timber irnder the lease held by the Dare Lumber Company: and 
that several of the East Lake Lumber Company’s judgment creditors 
were then threatening to sell said property at sheriff’s sale, if their 
judgments were not satisfied at once; that the company could raise 
no money on its property, and its stock had no market value of any 
kind; and it was perfectly obvious that if sold by sheriff under 
execution, the company’s equity in said land would not bring suf¬ 
ficient to pay the judgment creditors, all of which facts plaintiff’s 
privies at that time had full knowledge. 

That your respondent having no reason to believe that plaintiff’s 
privies, or anyone else, had, could, or would, question the validity of 
said trust, and believing that if he could prevent .said property from 
being sold by the sheriff, that eventually the then existing differ¬ 
ences between the East Lake Lumber Company and the Dare Tyum- 
ber Company could be disposed of and a joint sale of the two com¬ 
panies’ properties might be worked out, so as to realize something for 
the beneficiaries of said trust, and the other stockholders; and, feel¬ 
ing it his duty to exert his utmost to protect said beneficiaries’ inter¬ 
est) who at thk time were without means, he induced them to make 
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great personal sacrifices, and your respondent likewise, made great 
personal sacrifices, to secure money to prevent a sheriff’s sale 

38 of said property and solely through this respondent’s and 
said beneficiaries’ efforts said threatened sale was prevented 

from taking place; that had they had any knowledge, or reason to 
believe, that the validitv of said trust had been, or would be, in anv 
way raised or questioned by plaintiff’s privies, or anyone else, they 
would not have made said personal sacrifices and raised money to 
protect said property. 

Respondent further avers, that in 1907 he was retained as attorney 
for. and thereafter in June. 1908. he was elected, bv the directors. 
President of the East Lake Lumber Company; that at that time it-s 
capital stock was distributed amongst twenty-five or twenty-eight 
shareholders; that the title to its property in Dare County, North 
Carolina, was in litigation, and it was also engaged in a serious dis¬ 
pute with the Dare Lumber Company over its rights under a fifty-one 
year lease and mortgage the Dare Lumber Company held on and 
against said property. That in 1912. respondent finally succeeded 
in settling certain of thelKeii e.xlstin'g'VmTm'nces. the two companies 
agreeing that a joint sale l>e made of their properties by their re::, 
spcctivc presidents at a [U’icc tliey should mutually agree upon and 
after the payment of commissions, expenses, etc. to divide the net 
balance as follows, viz: one-third to the East Lake Lumber Company 
and two-thirds to the Dare Lumber Company; and the said presi¬ 
dents employed Julian E. Gittings as agent to secure, and to conduct 
all preliminary negotiations with, any and all prospective purchasers, 
and agreed to pay him ten per cent commission on the sales price. 
That from 1910 to 1916, although untiring efforts had been made to 
sell the joint properties, no sale had been made; and between 

39 1912 and 1916 certain other judgment creditors were clamor¬ 
ing for satisfaction of their claims against the East Lake Lum¬ 
ber Company, and of which facts plaintiff’s privies had full knowl¬ 
edge. That to keep the .sheriff from executing upon said judgments 
and selling the company’s property, respondent, and the beneficiaries 
under his said trust, from titne to time, were reciuired to and did 
raise large sums of money to satisfy or appease such claimants, which 
thev woTild not have done had thev anv knowledge of, or reason to 
believe, that plaintiff’s privies, or anyone else, had, would, or could 
attack the validitv of said trust, or their interests in the said shares 
of stock held in trust by respondent. That in November or Decem¬ 
ber. 1916, certain judgment creditors of the East Lake Lumber Com¬ 
pany insisted upon immediate satisfaction of their judgments by a 
certain day, otherwise execution would issue and the property sold; 
that it was impossible at the time to raise the money, the only offer 
then in sight was one of $900,000, out of which commissions and 
expenses would have to be deducted, and the Dare Lumber Company 
having refused to accept for its interest in the joint properties less 
than $666,666.66 net, free from any commissions or expenses, or to 
further abide by the agreement above recited, the facts were reported 
to members of the Board of Directors of the East Lake Lumber Com¬ 
pany and a majority of its stockholders, including the beneflciari^ 
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of said trust; and respondent, at their request, appealed to Julian E. 
Gittings to raise money to prevent a forced sale, with the result that 
he agreed to raise and furnish the money necessary to take care of 
said judgments, provided the East Lake Lumber Company 

40 would give to him a ninety day option to purchase said com¬ 
pany’s property for $200,000 net to it, he to take care of all 

the obligations of said company as shown by a certain certificate 
made by the company in 1911, which amounted with accumulated 
interest to_^approximately $45,000.00. 

That said option was given Julian E. Gittings and ratified by the 
Board of Directors, and on March 31st. 191". the com pany received . 
from, or through. Juli an ErGittinas a certified check of one Clarence. 
_Rird.«e ve for $200,000, a nd the East Lake Lumber Company executed - 
and d eli vere d its "dee^fof.said''property. at the direction and request— 

of saifTBudseve who claimed to be the attorney for the purchasei- tn_ 

the Dare Lumber Company. 

Vour respondent further avers that in tlio latter part of the year 
1900. there \va? delivered to him by decedent certain shares of the 
capital stock of the Border State I.umber Company, a South Carolina 
corporation, upon the same terms and trusts upon which the East 
Lake Lumber Com|)any stock had been delivered. 

That between JanuarVj 101:1, and July, 1017. at the s)tecial in¬ 
stance and re(juest of tlie beneficiaries of said trust, certain of the 
s(*<*uritios held by respondent in said trust were loaned to be used ‘<\< 
collateral by decedent and his son on their notes to enable them to 
finance certain enterprises in which they, with otliers, were then 
enpiaeed; tliat such collateral was never returned to respondent; and 
in May, 1917, upon demand, respondent received from decedent 
certain funds to settle said obligations and subsequently when the 
amount of which obligations had been determined, respondent in¬ 
vested same for the trust estate and the balance of said funds 

41 were paid by him to the decedent during his lifetime. 

, That respondent believes and avers tliat if plaintiff, or his 

privies, ever had any right in equity to attack the validity of said 
trust as now claimed by plaintiff, wliicli this respondent expressly 
denies, their right of action to establish and enforce the same accrued 
more than three years l>efore this action was commenced and sen’ice 
had upon this respondent, and tins respondent cxi>resslv pleads the 
said lapse of time in bar of plaintiff's right to maintain this suit. 

"Respondent further avers, that if the plaintiff, or his privies, ever 
had any right to attack the validitv of the trust hereinbefore referred 
to. which this respondent expres.«ly denies, that such right lias long 
since been lost and abandoned because of the laches and negligence 
of plaintiff^s privies, as hereinbefore set forth, and that it is inequi¬ 
table and unjust for plaintiff now to be permitted to set up and estab¬ 
lish the same. 

Respondent further avers, that as plaintiff's privies were not credi¬ 
tors at the time said trust was created: and as decedent was not in¬ 
solvent at the time the securities, the subject matter of his trust, were 
delivered to this respondent: and as the delivery of said securities to 
this respondent did not make decedent insolvent; and as there was 
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no intent on the part of decedent by the delivery of said securities to 
this respondent, and as there was no intent on the part of this re¬ 
spondent in receiving them, to either hinder, delay, or defraud any 
of decedent’s then creditors, this respondent believes, and 
42 therefore avers, that the plaintiff has no right to a discovery, 
or an account from him, pertaining to si^id trust estate. 

Respondent further avers, that he, neither directly -or indirectly, 
has or had any interest in Julian E. Gittings’ option, or the profits 
he derived therefrom. 

Respondent further avers, that neither plaintiff, -or his privies, are 
his, respondent’s, creditors, nor have they any legal or equitable in¬ 
terest in anv contract had with, or made for the East Lake Lumber 
Company. 

Respondent further avers, that neither plaintiff, -or his privies, are 
stoi*kholders or creditors of tlie h>ast Lake Lumber Company (which 
is a foreign corporation and not a party to tliis suit) and therefore 
they have no right to any information concerning its internal affairs, 
or an account or discovery. 

Having fully answered so much of the bill exhibited against him 
in this cause as he is advised is necessarv for him to answer at this 
time. re.«pondcnt respectfully prays that said bill be dismissed and 
that he mav be allowed to go hence with his proper costs. 

JOHN C. GITTINGS, 

Respondent. 

THOMAS M. GITTINGS, 

JOHN C. GITTINGS. 

Attorney- for Re.<<pondent. 


District of Columbia, ss : 

I, John C. Gittings, first being duly sworn on oath depose and say; 
43 That I have read the foregoing Answer by me subscribed 
and know the contents thereof; that the facts therein stated 
as upon my personal knowledge are true and those stated on infor¬ 
mation and belief, I believe to be true. 

JOHN C. GITTINGS. 


Subscribed and sworn to before me this 12th dav of Mav, A. D.. 
1920. 


GOLDIE STEIN. ISeal.] 
Notary Public, D. C. 


Separate A nswer of Bertha J. Moebs 
Filed Mav 14, 1920 

5k ♦ ★ ♦ 3|5 * :(C 

In answer to so much of the amended Bill of Complaint that your 
respondent is advised is necessary for her to make answer to," she 
states as follows: 
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That your respondent has read the answer of .John C. Gittings to 
the amended Bill of Complaint, filed in this cause on the 12th day 
of May, 1920, and that to the best of her knowledge, information and 
belief, the facts as therein alleged are true, and your respondent 
further states that she has no personal knowledge, information or 
belief, contrary to the facts as alleged in said answer of said John C. 
Gittings. 

Your respondent further avers that she hereby adopts said answer 
of said John C. Gittings as, and for, her answer to said bill. 

44 Having answered so much of the bill exhibited against her 
in this cause as she is advised is necessary for her to answer, 
at this time, respondent respectfully prays that said bill be dismissed 
and she be allowed to go hence with her proper costs. 

BERTHA J. MOEldS, 

Respondent. 

JOHN C. GITTINGS. 

THOS. MORTON GITTINGS, 

Attorneys for Re.^pondent. 


State of Ne-w .Jersey, 

County of Atlantic, ss: 

I, Bertha J. Moebs. do hereby solemnly swear that I haye read the 
aboye answer, by me subscribed, and know the contents thereof, 
and likewise the answer filed herein by defendant, .John C. Gittings. 
and know the contents thereof, and that the facts stated in said 
answers as being true arc true and the facts stated therein upon in¬ 
formation and belief I belieye to be true. 

BERTHA J. MOEBS. 


Sworn and subscribed to before me this 12th day of May. A. D., 
1920. 

KATHRYN S. POMELEAR, [seal.] 

Notary Public. 


45 


Separate Answer of Lee J/. Johnston. 
Filed May 19, 1920. 


J)c * * ?|C * 

In answer to so much of the amended Bill of Complaint that your 
respondent is advised is necessary for her to make answer to, she 
states as follows: 

That your respondent ha.^ read the answer of .John C. Gittings to 
the amended Bill of Complaint, filed in this cause on the 12th day 
of May, 1920, and that to the best of her knowledge, information 
and belief, the facts as therein alleged are true, and your respondent 
further states that she has no personal knowledge, information or 
belief, contrary to the facts as alleged in said answer of said John 
C. Gittings. 



26 


E. B. CHISWELL, ETC., VS. L. M. JOHKSTOX ET AL. 


Your respondent further avers that she hereby adopts said answer 
of said John C. Gittings as, and for, her answer to said bill. 

Having answered so much of the bill exhibited against her in this 
cause as she is advised is necessaiy for her to answer, at this time, 
respondent respectfully prays that said bill be dismissed and she 
be allowed to go hence with her proper costs. 

LEE M. JOHNSTON, 

Respondent. 

JOHN C. GITTINGS. 

THOS. MORTON GITTINGS, 

Attorneps for Respondent. 


46 St.vte of New Jersey, 

County of Atlantic, ss: 

I Lee M. Johnston, do hercbv solemnlv swear that I have read the 

!> ^ v 

above answer, bv me subscribed, and know the contents tl^ei’eof. 
and likewise the answer tiled herein by defendant, John C. Gittings. 
and know the contents thereof, and tliat the facts stated in said 
answers as heinji true are true and tlie fads stated tlierein uf>on in¬ 
formation and belief 1 believe to be true. 

LEK M. JOHNSTON. 

Sworn and subscribed to before me this 17th dav of Mav, A. 1).. 

1020. 

[seal.] KATIE E. RIVES, 

yofaru Public. 

My commission expires February 23rdj 1924. 


Separate Amwer of Roland L. Johnston. 

Filed Julv 12, 1920. 

3te # * )*C * * 5|c 

In answer to .>^0 much of the amended Bill of Complaint that your 
respondent is advised is necessiiry for liim to make answer to, he 
states as follows: 

That your respondent ha.s read the answer of .lohn C. Gittings to 
the amended Bill of Complaint, filed in this cause on the 12tli day 
of May, 1920. and that to the best of his knowledge, information 
and belief, the facts as therein alleged are true, and your respondent 
further .«tafes that he has no personal knowledge, information or 
belief, contrary to the facts as alleged in said answer of said 
47 John C. Gittings. 

Your respondent further avers that he hereby adopts said 
answer of said John C. Gittings tis. and for, his answer to said bill. 

Having answered so much of the bill exhibited again-st him in 
this cause as he is advised is necessary for him to answer, at this 
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time, respondent respectfully prays that said bill be dismissed and 
he be allowed to go hence with his proper costs. 

ROLAND L. JOHNSTON, 

Respondent. 

JOHN C. GITTINGS. 

THOS. MORTON GITTINGS, 

Attorneys. 


County of New York, 

State of Xew York, ss: 

I, Roland L. Johnston, do hercbv solemnly swear that I have read 
the above answer, by me subscribed, and know the contents thereof, 
and likewise the answer filed herein by defendant, John C. Gittings, 
and know the contents thereof, and that the facts stated in said 
answers as being true are true, and the facts stated therein upon 
information and belief. I believe to be true. 

ROLAND L. JOHNSTON. 

Subscribed and sworn to before me this — dav of July, 
48 A. D.. 1920. 

[seal.] JOHN EDWARD OLIVER, 

Notary Public, New York County. 

New York County Clerk's No. 92. 

New York Register’s No. 2084. 

Commission expires March 30th, 1922. 


Decree Dismissing Amended Bill. 

Filed June 16, 1921. 

This cause coming on to be heard and having been duly argued 
and considered, it is by the court this 16th day of June, 1921, ad¬ 
judged, ordered, and decreed, that the amended bill of complaint 
filed herein be, and it is herebv. dismi.ssed. with costs to the defend- 
ants, for which they may have execution against the plaintiff as at 
law. 

WENDELL P. STAFFORD, 

Justice. 

From the aforegoing decree, the plaintiff in open court prays an 
appeal to the Court of Appeals of the District of Columbia, which is 
hereby allowed, and the undertaking for costs on .said appeal is 
fixed at One Hundred Dollars, or a cash deposit of $50. in lieu 
thereof. 

WENDELL P. STAFFORD, 

Justice. 
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49 Memorayida. 

July 1, 1921.—$50.00 deposited in lieu of undertaking on appeal, 
July 22, 1921.—Motion to extend time for submission of statement 
of evidence, filed. 

Time for submission of statement of evidence extended from day 
to day to and including September 20, 1921. 

September 20, 1921.—Statement of evidence submitted. 

April 11, 1923.—Statement of evidence signed and filed. 


Ai^signment of Errors. 
I'iled April 27, 1923. 


The Court erred as follows: 

1. In not finding for the complainant against all of the defendants 
upon the evidence adduced. 

2. In not finding for the complainant against John C. (httings, 
alleged trustee. 

3. In not finding tlie assignment of stock certificates Nos. 3. 17. 
22, 24, 2tk 27. 28, 29, 31. 32. 33, 34, 35, 60, 61, 64, 67, 68. 72, 
74, 75, 76, 77, 89 and 169 and each of them to John C. (htting . 
alleged trustee, null and void as against the conit)lainant. 

4. In not decreeing an accounting against Jolni C. (litting.s 
50 alleged trustee, of all funds from East Lake Lumber Com¬ 
pany Stock Certificates assigned by R. E. Johnston to said 
alleged trustee as in fraud of his creditors. 

5. In not decreeing an accounting as against all other defendai6s 
and all funds received by each and all of them from East Lake 
I.umber Company Stock Certificates as being assigned in fraud of 
his creditors by K. E. Jolinston to John C. Gittings, alleged trustee. 

6. In dismissing the Bill of Complaint. 

7. In imputing laches to the complainant and in dismissing the 
bill as liaving Ijcen filed too late. 

<8. In not finding John C. Gittings. alleged trustee, liable to the 
complainant for all .sums received by him frotn Stock Certiheates of 
the East Lake Lumber Company Nos. 3, 17, 22. 24. 26. 27, 28. 2'*, 
31, 32, 33, 34. 35, 60, 61, 64, 68. 72, 74, 75. 76, 77. 89. and 169. 
and each of them, and for all other sums received by him in his 
capacity as an alleged trustee for the alleged benefit of the defendants 
Lee M. Johnston, Bertha Johnston Clever Moebs and Roland I.. 
Johnston. 

9. In not finding all of the other defendants. Lee M. Johnston. 
Bertha Johnston Clever Moebs and Roland L. Johnston, liable to the 
complainant for all sums received by them and each of them from 
Stock Certificates of the East Lake Lumber Companv Nos. 3, 17, 
22, 24, 26, 27, 28, 29, 31. 32, 33, 34, 35, 60, 61, 64, 68, 72, 74, 
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tOy *6, i i, 89 and 169, and each of them, and for all other funds 
received by them from John C. Gittings, alleged trustee. 

10. In not requiring the defendant John C. Gittings, as an alleged 
trustee, to deliver up and .'Surrender to the proper officers of 

51 the Court the proceeds of Stock Certificates of the East Lake 
Lumber Company Nos. 8, 17, 22, 24, 26, 27, 28, 29, 31, 32, 

83. 84, 85, 60, 61, 64, 68, 72, 74, 75, 76, 77, 89 and l69, received 
bv liim. 

11. In not requiring the defendants Lee M. Johnston, Bertha 
Johnston Clever Moebs and Roland L. John.-ston to deliver up and 
surrender to the proper officers of the Court the proceeds of stock 
cortiticatos of Ea.st I^ike Lumber Conipanv Nos. 3, 17, 22, 24, 26, 27, 
2S. 29, 31. 32. 33. 34, 35. 60, 61. 64, 68^ 72. 74, 7o. 76, 77, 79 and 
169. received by them and each of them, and all other funds by them 
received from .John C. Gittings, alleged trustee. 

12. In refusing to admit in evidence letters from R. E. Johnston 
to C. IT. Ellison, dated Februarv 17, 1917, September 18, 1917, 
March 13, 1918 and May 24, 1918. 

13. In refusing to admit the testimony of W. W. Bourne as to 
conversation with R. E. Johnston with respect to his holdings in the 
East Lake Lumber Company. 

14. In refusing to admit the testimony of W. IV. Bourne to the 
effect that R. E. Jolinston evaded ])roce.«s in South Carolina. 

15. In admitting in evidence letter of December 22, 1917 of John 
C. Gittings to R. E. Johnston. 

16. In admitting in evidence bank book of R. E. Johnston in 
International Banking Corporation. 

17. In admitting in evidence bank book of R. E. Johnston in 
American National Bank. Washington. D. C. 

18. In admitting in evidence conversation between R. E. Johnston, 
deceased, and the defendant John C. Gittings as to trust agree- 

52 ment between them, and as to alleged payments of money by 
said Johnston to said Gittings as alleged trustee. 

19. In refusing to require the defendant John C. Gittings to 
answer questions as to his knowledge with reference to the orders 
and decrees of the .South Carolina courts involved in this proceeding. 

20. In refusing to admit the record of the .South Carolina pro¬ 
ceeding involved herein for the purpose of contradicting the testi- 
money of the witness John C. Gittings. 

21. In permitting the witness Roland L. Johnston to testify as to 
conversations with his father R. E. Johnston. 

R. H. McNEILI., 

J. W. McNETLL, 

A. L. JACKSON, 

Attorneys for Complainant. 


Service of above acknowledged and copy thereof received this 27th 
dav of April, A. D., 1923. 

THOS. M. GITTINGS, 

A ttorney for Defendant. 



30 


E. B. Clim'ELL, ETC., VS. L. M. JOH^’STO^* ET AL. 


Designation of Record. 

Filed May 1, 1923. 

****** 

The Clerk will include in the Transcript of Record the following: 
53 


1919. 
Nov. —. 

“ 3. 

1920. 


Jan. 

10. 

U 

14. 

Apr. 

1. 


13. 

May 

12. 

ti 

14. 


19. 

Jly. 

12. 

1921. 

June 

16. 

July 

1. 

JulV 

22. 


July 22. 
Aug. 23. 
Sep. 20. 

1923. 
Apr. 11. 
“ 27. 



Bill of Comi^laint. 

Subpoena to Answer. 

Affidavit as to non-residence. 

Order of Publication. 

Order overruling Motion to Dismiss in Part. 

Amended Bill and E.xhibit. 

-Vnswer of Defendant No. 4. 

Answer of Defendant No. 2. 

Answer of Defendant No. 1. 

Answer of Defendant No. 3. 

Decree Dismissing Amended Bill. 

Appeal noted. 

$50.00 deposited by R. H. McNeill in lieu of bond. 
Motion of Plaintiff to Extend Time to File Statement of 
Evidence. 

Order to Extend Time to File Statement of Evidence. 
Order to Extend Time to File Statement of Evidence. 
State of Evidence Submitted. 

Statement of Evidence Signed. 

Assignment of Errors. 

R. H. McNETLL, 

J. W. McNEILL, 

A. L. JACKSON, 
Attorneifs for Plaintiff. 

Supreme Court of the Di.strict of Columbia. 


United St.vtes ok America, 

Di.strict of Cohi'inbia, 

1. Morgan H. Beach, Clerk of the Su))reme Court of the District 
of Columbia, hereby certify the foregoing j)ages numbered from 1 
to 53, both inclusive to be a true and correct transcript of the record, 
according to directions of counsel herein filed, cojiy of which is made 
j)art of tins transcri])t. in eau.se No. 37299 in Eejuity, wherein Edgar 
B. Chiswell. Administrator of the estate of Rozelle E. Johnston, de¬ 
ceased, is Plaintiff and Lee M. .Johnston, widow, et al. are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and afiix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of May, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


54% In the Supreme Court of the District of Columbia. 

Equity. No. 37299. 

Edgar B. Chiswell, Administrator, etc.. Plaintiff, 

vs. 

Lee M. Johnston, Widow; Bertha Johnston Clever Moebs, 
Roland L. Johnston, Heirs-at-law; John C. Gittings, Trustee and 
Individually. 

V 

Statement of Evidence. 

James W. McNeill, Robert H. McNeill, Attorneys for Plaintiff. 

55 In the Supreme Court of the District of Columbia. 

Equity. No. 37299. 

Ed(;ar B. Chiswell, Administrator of the Estate of Rozelle E. 

Johnston, Deceased, Plaintiff, 

vs. 

Lee M. .Iohnston, Widow; Bertha Johnston Clever Moebs, 
and Roland L. Johnston, Heirs-at-law, and John C. Gittings, 
Trustee and Individually, Defendants. 

Statement of Evidence. 

Edgar Bcrns Chiswell, the plaintiff, called as a witness on be¬ 
half of the plaintiff, and being first duly sworn, testified as follows: 

Direct e.xamination: 

That he resides at 1754 Lanier Place, N. W., Washington City, 
District of Columbia, and that his occupation is Public Accountant; 
that he was appointed administrator of the Estate of Rozelle E. 
Johnston in the year 1919 upon the petition of the creditors of said 
estate. 

Thereui)on the original petition of the creditors for the appoint¬ 
ment of an administrator of said estate and a certified copy of the 
Letters of Administration issued to Edgar B. Chiswell by the Pro- 
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bate Division of the Supreme Court of the District of Columbia were 
identified and offered in evidence as Plaintiff’s Exhibit No. 1, and is 
as follows: 

iili “In the Supreme Court of the District of Columbia, 

Administration No. 20790.'' 


“In the Matter of tlie Estate of Kozkllk K. Johnston, Deceased. 

Ca]»tion Omitted. 

Petition for A ppointnient of Administrator, 

“Tlie petition of C. II. Ellison, II. A. Ivlwards, \V. J. Thackston, 
II. J. Hayneswortli and W. W. B(nirnc. creditoi's of the Estate of 
Rozelle E. Jolinston, late of tlie District of Columbia, deceased, re¬ 
spectfully shows to this Honorable Court: 

“First. That they are citizens of tlie United States and residents 
of the States of Geor^iia and Soutli ("arolina, and file this ])etition 
in their right as creditors of tl*e Estate of Rozelle E. Johnston, 
late of the District of Columbia, deceased. 

“Second. TlnU Kozelle E. Johnston, late a citizen of the United 
States and resident of the District of Columbia, dei)arted this life 
on or about the 20th dav of June A. D. 1918, at the Citv of Wash- 
ington. District of Columbia. 

“Third. That the said Rozelle E. John.'^ton, at the time of his 
death was the owner of certain )>ersonal jn'operty consisting of stocks, 
bonds and other st^curities of the value of about Eighty-four Thou¬ 
sand Dollars (.$vS4,000.00) ; cash on liand and in bank in the hands 
of J. C. Gittings about Twenty-Tliousand Dollars ($20,000.00) ; one 
Paige touring automobile of the value of about Twenty-Five Hundred 
Dollars ($2,500.00), and in addition to the said items the said de¬ 
ceased was entitled to a large sum of money representing balance of 
purcliase money due and owing from the sale of certain stock 
57 of the East Lake Lumber Company, a corporation, owning 
property located in Dare County, North Carolina, which, as 
your petitioners are advised and believe, will have to be recovered by 
the institution of an appropriate legal proceeding: that said deceased 
did not own or possess any real estate according to the best knowledge, 
information and belief of your petitioners. 

“Fourth. That the said Rozelle E. Johnston left surviving him 
as his heirs at law and next of kin, Lee M. Johnston, liLs widow, 
Roland Johnston, adult, his son, and a widowed daughter. Bertha 
Johnston Clever, adult, all of wliom are residents of the District of 
Columbia. 

“Fifth. That the said decedent left no last will and testament to 
the best of your petitioners' knowledge, information and belief. 

“Sixth. That the said decedent left debts due your petitioners 
aggregating a large amount which are scheduled as follows: 
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(a) To C. H. Ellison, about Four thousand Dollars ($4,000.00), 
with interest thereon for money loaned, expenses advanced and in¬ 
curred and services rendered, and an additional sum of about Twenty- 
Five Thousand Dollars ($25,000.00) representing a one-third (|) 
interest in the profits realized from the sale of the capital stock of 
the East Lake Lumber Company belonging to the said Rozelle E. 
Johnston, per agreement between Ellison & Johnston. 

(b) To H. A. Edwards, W. J. Thackston and H. J. Haynesworth, 
a judgment of the Supreme Court, State of South Carolina, Tenth 
Circuit, Greenville County, dated August 25, 1910 for the sum of 
One Hundred Thousand Dollars ($100,000.00) with interest thereon 
at 6% from August 25, 1910 until paid subject to a credit of not 
exceeding Twenty Thousand Dollars ($20,000.00), and costs of suit. 

(c) To W. W. Bourne, Fourteen Tliousand Dollars ($14,000.00) 
with interest thereon, for money loaned, expenses advanced and 

services rendered. 

58 “Seventh. That Lee M. Johnston, widow of the said de¬ 
cedent is first entitled to Letters of Administration on said 

E.state; and after her, the son, Roland Johnston is entitled to Letters 
of Administration; and after him, the daughter, Bertha Johnston 
Clever is entitled to Letters of Administration, but the preferential 
rights of said widow and heirs at law prevail only for a reasonable 
time, and it is respectfully shown that more than nine months has 
elapsed since the death of said Rozelle E. Johnston, and the said 
widow and heirs at law have failed and neglected to apply for Letters 
of Administration on said E.state. and have forfeited, in law, any 
right to be preferred as sucli Administrator. 

“Eighth. That .some time prior to his death tlic said decedent, as 
your petitioners are informed and believe, with tlie intent and pur- 
])ose of hindering, delaying and defrauding your petitioners as his 
creditors, entered into an alleged tru.st agreement, or agreement in 
trust with J. C. Gittings, whereby and under the terms of whieh 
he set apart and delivered to said Gittings, as an alleged trustee, 
for the u-se and benefit of his widow, and his heirs at law praelieally 
all of his personal ])roi)erty, consi.sting of about Eighty-Four Thou¬ 
sand Dollars ($84,000.00) in stocks, bonds and securities, and about 
Twenty-Thousand Dollars ($20,000) in cash, according to the best 
knowledge, information and belief of your petitioners, and the said 
J. C. Gittings now has possession of said properties, as such alleged 
trustees, without bond, and the said widow and heirs at law are claim¬ 
ing said properties and funds as their own, free and clear of the 
debts of your petitioners against said e.«tate. 

“Ninth. That becau.se of the fact the said widow and heirs at law, 
through said J. C. Gittings. are claiming i)racticalty all of the per¬ 
sonal estate of said decea.>jed adversely to the intere.st and rights of 
your petitioners as the creditors of said estate, under the alleged 
fraudulent deed in trust and becau.‘;e there must be, in all 

59 probability, instituted and prosecuted, appropriate litigation 
to protect, preserve and safeguard the rights of your peti¬ 
tioners for the funds in the hands of the said J. C. Gittings, as 

3^010a 
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trustee aforesaid, it is respectfully submitted that it would be un¬ 
just, inap})ropriate and injurious to the rights of your petitioners 
and all other creditors to appoint the widow or either of the heirs 
at law as administrator of said estate, and considering the premises 
your petitioners respectfully suggest to the court the appointment 
of some disinterested person, duly qualified, as administrator of said 
estate. 

“Wherefore, the premi.«es considered, your petitioners pray: 

1. “That Letters of Administration be granted unto some dis¬ 
interested person duly qualified, who will vigorously pursue and 
possess the assets belonging to said estate for the benefit of your 
petitioners, as creditors, and fairly and impartially administer said 
estate as between the heirs at law and next of kin and your petition¬ 
ing creditors. 

2. “That the process of this Honorable ('ourt be i.ssued and served 
on the defendants, Lee M. .lohnston, Roland .Johnston and Bertha 
Johnston Clever commanding them to appear in this Court and .show 
cause, if any they have, why the prayers of this petition should not 
be granted. 

3. “That the administrator appointed by this Honorable Court 
be authorized and empowered to employ counsel to aid and assist 
him in securing possession of the a.ssets belonging to said estate, and 
to institute any legal ])roceedings that may be nece.ssary to fully and 
properly administer said estate. 

4. “For such other and further relief as to the Court may seem 
just and projier. 

“C. H. ELLISON. 

“H. A. EDWARDS. 

60 “W. .1. THACKSTON. 

“H. .1. HAYNSWORTH. 

“W. W. BOURNE.” 

"ROBERT H. McNEIIX, 

“JAMES W. McNEHX, 

Attorneys for Petitioners.” 

Duly verified by all petitioning creditors. 

This witness further testified that after his appointment as Ad¬ 
ministrator of said estate, he e.xecuted bond required by the Court 
and duly qualified as such; that subsequently to his api)ointment 
certain claims against said estate were presented to him and i)ay- 
ment thereof demanded bv Robert and Jim McNeill, the attornevs 
for the creditoi-s. 

That after his appointment he was unable to find or take posse.^- 
sion of any as.sets belonging to said estate and in order to secure pos- 
.session of certain as.sets he filed the pending suit. 

Cross-examination: 

That the claim of W. W. Bourne was presented to him by attor¬ 
neys Robert H. and James W. McNeill, likewise the claim of Mr. 
Ellison was presented through the same attorneys; that he did 
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not know Mr. Ellison at the time his claim was presented, and said 
Ellison did not present to him any proof of his claim at the time 
j)resented, and he has made no investigation with relation thereto; 
that of his personal knowledge, he does not know whether it is a 
legitimate claim or if there are any papers in existence that would 
.show the subject matter of the claim; that he has known Mr. Bourne 
about eighteen months or two years; that he met said Bourne prob¬ 
ably in the early part of 1918 through Mr. Robert W. Lassiter, with 
whom he is associated in the same business office; that Mr. 

61 Lassiter has no interest in Mr. Bourne’s claim, and that he 
(witne^) has no personal knowledge regarding said claim; 

that he has heard Mr. Lassiter and Mr. Bourne discuss the claim 
but they produced no papers; that the claim was filed with him in 
the form of the petition filed in Court for the appointment of Ad¬ 
ministrator; that said petition recited the claims but did not give 
any proof thereof; that he met attorneys McNeill and McNeill 
through Mr. Lassiter sometime in 1919; that he filed bonds as Ad¬ 
ministrator and a bonding company his surety thereon; that he 
did not personally pay the premium on said Ixind and does not 
know who paid the premium; that he turned the bill over for the 
premium to McNeill and McNeill, the attorneys; who paid the 
premium on his bond so far as he knows; that he did not pay 
the costs of filing the pending suit and does not know who is put¬ 
ting up the costs; that the allegations contained in the Bill of Com¬ 
plaint are made on information and l:)elief and that he secured his 
information from McNeill and McNeill, attorneys for creditors; he 
cannot say that he suggested the_-mployment of McNeill & McNeill 
to bring pending suit: that the bringing of the suit originated 
from McNeill and McNeill as attornevs for the creditors, and what 
thev did he acquiesced in; that he investigated the claims of Bourne 
and Elli.<5on through attorneys McNeill & McNeill, who had acted as 
such all the time. That the only request that was ever made to his 
knowledge to the Court for the right to employ counsel is contained 
in the petition filed by McNeill & McNeill for the appointment of a 
disinterested person as Administrator with leave to employ counsel; 
that as a matter of fact, there never was a paper authorizing him to 
employ McNeill & McNeill or anyone else; this witne.ss further testi¬ 
fied that he has filed a Bill of Complaint in the Circuit Court of 
Maryland in Baltimore City, through attorneys McNeill & McNeill 
and Arthur L. Jackson, containing practically the same alle- 

62 gations as the Bill of Complaint filed in this cause; that he 
does not know Messre. Thackston, Edwards and Haynsworth, 

and has never had any correspondence with them. 

That certain depositions have been taken in North and South 
Carolina in his behalf as Administrator; that he did not pay the cost 
of taking .said depositions or offer to do so. 

Redirect examination: 

That he has no assets or funds belonging to said estate in his 
hands. 
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Recross-examination: 

That it is alleged in the Bill of Complaint that the deceased left as 
a ])art of his estate, an automobile and certain monies; that he has 
not personally endeavored to take possession of the automobile or 
the monies. 

H. A. Edwards, by deposition under oath, testified as follows: 
Direct examination: 

That his present residence is at Cedar Town, Georgia; that in the 
year 1904, he resided at Hartsville, South Carolina and remained 
there for about two years or until 1906, that he thinks he met 
H. E. Johnston in Cluu'le^ton, Soutli Carolina about the vear 1908; 
that in the year 1904, he knew W. .1. Thackston and H. .1. Hayns- 
worth, who resided at Greenville. South Carolina; that at that time 
he did not know where R. E. .Tohnston was residing; that he was 
supposed to have seen Johnston once in conference witli Mr. Hayns- 
worth and Mr. Thackston but Johnston failed to appear; that in 
June of the year 1904, he entered into an agreement with Hayns- 
worth, Thackston and John.^ton but that he did not see .Johnston 
at that time: that the agreement referred to was dated about 
63 June !•'). 1904; that he came to Greenville and Mr. Havns- 

ft 

worth had drawn up the agreement and had secured John- 
.'jton’s signature thereto; that he has not with him the original agree¬ 
ment but may possibly have it among his pa])ers; that he had said 
agreement at the time of giving his deposition in the Circuit Court 
of Greenville Countv in 1910; that he does not remember whether 

ft 

he ha? since soon tlie a. 2 :reoment: 

"It is hereby stipulated l>v and between counsel for the respective 
parties, that any contracts, letters or certified copies or exemplified 
cojues of any proceeding;? or rec^ords which appear in the record de¬ 
scribed as 'Case & Exceptions,' the same appearing in the printed 
hook, entitled ‘State of South Carolina in the Supreme Court, Tenth 
Circuit. Greenville County. November Term 1910, H. A. Edwards, 
AV. J. Thackston and H. J. Haynesworth, plaintiffs against. E. E. 
Johnston, defendant.' niav be used in evidence in this cause and 
shall have the same force and effect as the production of the origi¬ 
nals would have, if such originals or exemplified copies or certified 
copies, subject, however, to objections as to relevancy or com¬ 
petency.’’ 

That he met Mr. Thackston. who was a friend of his. and in dis¬ 
cussing timber lands on the market he mentioned that he knew of a 
lai'>e tract of land which had a quantity of timber on it and that 
he had an ojition to purchase it but that it was a larger deal than 
he was able to swing, to which Thackston replied that he had an 
acouaintance or friend, a Mr. .Johnston, in Greenville, South Caro¬ 
lina. who was dealing in timber land in a large way, and as a result 
of this conversation tlie contract bearing date of .June 1.3, 1904 was 
submitted and executed by him (witness); subsequently to that he 
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came to Greenville, South Carolina to see Colonel Johnston by ap¬ 
pointment made by Mr. Thackston sometime in the fall of 1904, 
and at that time he understood that Colonel Johnston was not in 
town. 

64 That he, Haynesworth and Thackston, in November, 1908, 
brought the suit entitled, “Edwards, Thackston and Haynes¬ 
worth against R. E. Johnston in the Tenth Circuit of Greenville 
County, State of South Carolina.” in which he and his co-plaintiffs 
demanded damages against said defendant to the extent of One hun¬ 
dred thousand ($100,000.00) Dollars for breach of the contract 
made under date of .Tune 15, 1904, and subsequent to the filing of 
said suit, he attended as a witness before the master and gave his 
testimony: subsequentlv Judge Watts decided said case in favor of 
him and his co-plaintiffs and awarded a decree in the sum of One 
bundred thousand ('$100,000.00) Dollars; that the said Johnston 
prosecuted an appeal from the decision of Judge Watts to the Su¬ 
preme Court of South Carolina, which Appellate Court affirmed the 
fimlings of fact and judgment thereon rendered by Judge Watts. « 
That he cannot state exactlv how much has been collected on said 

V 

judgment, but knows that a portion of the judgment has been ool- 
loded, partly in casli and partly in stock of the Saluda River ]-ninher 
Company and another lumber company; that he does not know ex¬ 
actly the number of shares in each company: that he does not re¬ 
member havinjr seen R. E. Johnston at the time he (witness') testi¬ 
fied before the Master in the case of Edwards and others a^rainst R. 
E. Johnston^ but he does remember having seen Mr. Gittings on that 
occasion. ^ 


That the amount collected on said judgment was Twenty-five thou¬ 
sand or Twenty-six thousand Dollars cash, and securities together, 
but there were some charges against the amount collected: that he re¬ 
ceived a clieck for something over Seventeen hundred ($1,700.00) 
Dollars, and his recollection is that he received forty (40) shares of 
stock of one of the lumber companies and thirteen (1P>) or fourteen 
(14) shares of the other company, and he turned said stock in at 
par in the way of an exchange for other property: that the 
fio amount he personally received was about Fifty-three hun¬ 
dred ($5,300.00) Dollars in stock and Seventeen hundred 
($1,700.00) Dollars in cash, or a total of about Seven thousand 


($7,000.00) Dollars; that he cannot give the date when he received 
said jiayment but that Mr. Haynesworth has that information; Mr. 
HaynswortlFs son was acting as his (witness’) attorney: that Mr. 
Haynesworth sent him a check which he thinks was signed by Hayns- 
worth & Haynsworth; that he has never received any other sums ex¬ 
cept the payment of Seventeen Hundred ($1,700.00) Dollars in cash 
and about Fifty-three Hundred ($5,300.00) Dollars in stock. 

This witness further testified that he does not know how long it was 
after the One hundred thousand dollar judgment was obtained in 
1910, before any portion of the judgment was collected, but his reco]- 
lection is that it was in rYinn^v nnd sec 


ston 


had put up as collateral in banks at Greenville, and he thinksHiere 
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was a legal fight over it. That .Johnston did not appear in South 
Carolina to protest collection of said judgment to his knowledge. 

That he does not know whether or not Colonel Johnston ever 
came back into South Carolina after the One hundred thousand dol¬ 
lar judgment was obtained in 1910 before Judge Watts, which was 
afterwards confirmed by the Supreme Court of South Carolina; that 
he never heivrd of his being in South Carolina and never saw him 
in Greenville; that he never had anv direct communication from 
Colonel Johnston on the subject of participating in the purchase 
money derived from the sale of the Dare Countv, North Carolina 
land; 

That he never had any talk with said Johnston after the said 
judgment had been entered; that he met him only one time in 

66 • Charleston, South Carolina and discu.ssed another matter prior 

to the contract of June 15. 1904; that after he had the option 
of the Dare County, North Carolina land and after having ina'dcTTie 
wntract of June 15, 1904, that he never saw Johnston at anrtirne 
or received any communication from him on the subject of pa rtici- ~ 
'~f)5.'fmg in the proceeds derived from the sale of certain land; that, ly 
■'believes that the fact of the organization of the corporation of East 
T.ake Lumber Company was brought out in some case brought by Mr! 
"Eusby for commissions in his (witncs.'^’) behalf; as to what was <io^^ 
in the way of endeavors to collect the South Carolina judgmen t he 

"Tchdivs very little on that subject, as wliatever efforts were made Jjiy_ 

"IMr. Haynsworth; that the only eft'ort he made personally was by talk- 
“"mg wnth his associates. Messrs. Haynsworth and Thackston, as to 
whether or not there was anything for him (witness) as he was not 
familiar with the details; that he. instructed Haynsworth & Hayns- 
worth as to what he wished done in the matter of collecting the judg¬ 
ment and they reported to him from time to time. 

Cross-examination: 

That at this time he lives in Georgia but in 1910 he lived in 
South Carolina; that he did not know that Johnston lived in South 
Carolina in 1910; that he knows approximately where Old Fort is 
in North Carolina: that it is up in the Mountain section of the State; 
that he has been through Marion. North Carolina. 

That his original option with tlie banks, throu.gh Mr. Persons, who 
were the original owners of the tract of land in Dare County, North 
Carolina, which was afterwards bought by tlic Ea.«t I^ake lAimber 
Company, was embraced in certain correspondence that he produced 
at the time he gave his deposition in his suit against Colonel John¬ 
ston in South Carolina ; that tlie letter and carbon copy which 

67 puqwrts to be a carbon copy of liis reply to said letter."as they 
appear on pages 130 and 1.31 of the printed book of record or 

Case and Exceptions in the South Carolina suit, are not the only 
letters that he had from !Mr. Persons at that time produced in the 
litigation against .Johnston in reference to the transaction he has been 
testifying to. namely, the purcha.«e and sale of the Dare County land; 
that he received more than one letter. If the letter shown, hing here 
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is the only letter received from him, that is incorrect as he received 
other letters from Persons; that he does not re-call having produced 
any others, however; that during the trial or during the taking of 
his deposition in the South Carolina case, he was asked to produce 
evidence to show that he had an option from Mr. Persons, who repre¬ 
sented the bank in Buffalo, and in response to that request, he pro¬ 
duced correspondence he had for the purpose of showing the terms of 
the option, and in fact, that he did have an option. That during 
the taking of his testimony by deposition in the South Carolina case, 
he was asked to produce and did produce evidence to show that he 
had an option with Mr. Persons who represented the bank in Buffalo; 
that the only letter that he produced from Mr. Persons relative to any 
option he had with Mr. Persons is the one shown him, he guesses; 
that he would have produced any others if they had called on him to 
produce them. That the letter that Mr. Persons had written him, 
bearing date of .June 2, 1904 and the carbon copy of his reply to said 
letter, bearing date of June 4, 1904, are the papers which he con¬ 
sidered constituted an option on his part to purchase the Dare County 
land for One hundred Twenty-five thousand ($12.5,000.00) Dollars. 

This witness further testified that he did not remember exactly tlie 
way the North Carolina suit, in the Circuit Court of Dare County, 
against Colonel Johnston. Eastlake I.umber Co. and Dare 
68 Lumber Co. was brought but that there was ,«ome kind of a 
suit brought by his attort;^ys in North Carolina; upon being 
shown an exemplified copy of the proceedings of the North Carolina 
Court of Dare County in the suit of H. A. Edwards, 5V. J. Thackston 
and H. J. Haynsworth, Plaintiffs against R. E. Johmstori. East I.ake 
I^umber Company and others, and being thereupon asked if he did 
not recall that he admitted while on the witness stand in the South 
Carolina case that said exemplified copy was a true copy of the Bill 
that he filed in said case, the witness testified that he did make such 
admission; that he does not recall who was present, but thinks hi.s 
j)ersonal counsel in North Carolina, Mr. Busby, was present; that he 
recalls having admitted bringing the North Carolina suit; that he 
also recalls having brought a suit in the Circuit Court of United 
States at Raleigh, North Carolina in which Mr. Busby also acted as 
his personal counsel and that said suit was against the Bank and 
Mr. Persons, and was for commissions; that he claimed in that suit 
that he was entitled to his ten (10) per cent commi.'^sion for having 
found Johnston as a purchaser for the property at One Hundred 
Twenty-five thousand dollars ($125,000.00). 

That he does not remember making oath that under the contract 
and agreement, that is, the contract and agreement he had with the 
bank, that is the bank and Persons, made and constituted him their 
agent and broker to procure for them a purcha.ser for said land, and 
Persons agreeing to pay him a commission of ten (10) per cent upon 
the price at which the land was sold if he (witness) should procure 
such purchaser at the price of One hundred Twenty-five thousand 
($125,000.00) Dollars or more, but he supposes he made such oath 
if it is in the record to that effect; that he does not remember further 
alleging under oath that he procured a purchaser for said land, 
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namely, R. E. Johnston or a corporation organized and sub- 
69 stantially owned by Johnston but supposes that he did make 
such oath if it is in the record; that he is unable to tell about 
the several suits brought in North Carolina but if it appears in the 
record that he signed and verified the papers he presumes that he 
did sign and swear to the same; that he supposes that he brought a 
Bill of Complaint in the Circuit Court of the United States for the 
Eastern District of North Carolina, sitting at Raleigh*, against W. J. 
Thackston, R. E. Johnston. H. J. Haynsworth and the East Lake 
Lumber Company and amended that Bill by filing an amendment 
which was sworn to by him on the 1st day of January, 1907: that 
he does not remember regarding the North Carolina suits and does 
not recall having come down to Dare County. North Carolina to 
testify in November. 1908: that he supposes that he testified by 
deposition in CJreenville. South Carolina, in the suit that was filed 
in South Carolina; that he swore to the Bill of Complaint and 
brought the suit in North Carolina which terminated in a manner 
shown by an exemplified co]>y of the recra-d of the North Carolina 
suit: that after the termination of the North Carolina suits, that he. 


in association with Thackston and Haynsworth brr)ught the suit in 
the Circuit Court in flreenville. South Carolina; that he does not 


know of his personal knowledge that Colonel Johnston was a stock¬ 
holder in the Saluda River Lumber Company, a South Carolina cor¬ 
poration ; that he thinks the .«tock o^the Saluda River Lumber Com¬ 
pany in the name of Colonel Johnston had been placed as collateral 
in Greenville; that he could not testify that the stock stood in the 
name of Johnston on the books of the corporation; that he knows 
that the stock that he obtained in the attachment proceedings was sur¬ 
rendered for re-issue to him; that the stock was given to him bv Mr. 
Haynsworth; that he nndei'stood from Tlaynsworth and Thackston 
that Johnston had property in South Carolina, but did not 
70 know of any of his perj^onal knowledge; that the first he heard 
of it was that Haynsworth and Thackston had attached some 


property in South Carolina and possibly some land in Greenville 

Countv at the time thev brought the suit, but that he does not know 

• % 

what the land was: that he has onlv received about Seven thousand 


($7,000.00) Dollars on the judgment and received this from Hayns¬ 
worth : that no one. at his special instance, ever endeavored to get 
hold of any property in South Carolina belonging to Johmston after 
the South Carolina judgment was obtained; that whatever Hayns¬ 
worth and Thackston did he acquie.<ced in. getting his proportionate 
share of whatever they collected; that he does not recall having seen 
Johnston after entering into the contract with him on .Tune Id. 1904. 


That he knoe?/; of this property in Dare Coxinty, North Carolina, 
over which he was fighting in 1908: that he never saw Mr. Gittings 
except at the hearing at Greenville. South Carolina, the day he (wit¬ 
ness) gave his deposition. That he does not remember of having any 
communication with Mr. Gittings from that day to the present except 
that he does think that he sent said Gittings a wire one time and 
didn’t get a reply. 

That he thinks Mr. Ellison was present at the trial of the South 
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Carolina case in Greenville in 1910 but he does not think he met Mr. 
Ellison at that time; that he met Mr. Ellison about two or three years 
ago in Atlanta in connection with the Johnston matter; that he met 
Mr. Robert McNeill for the first time today (January 7, 1921); that 
he does not know Mr. James W. McNeill; that he was introduced to 
Mr. Robert McNeill by Mr. Ellison; that he is not sure whether he 
has had any correspondence with Mr. McNeill or Mr. James W. Mc¬ 
Neill, but thinks he wrote Mr. Robert McNeill; that he does not know 
a member of the Baltimore Bar bv the name of Arthnt L. 

71 Jackson and and never had any correspondence with him; 
that he does not know a i^ian bv the name of AV. AV. Bourne 

and never liad any communication with liim; that he docs not know 

Edgar B. Chisell, Administrator of the Estate of Roselle E. Johnston, 

and has never had anv comniimication with him; that lie has never 

% 

paid Mr. Chiswell any money or obligated himself to do so or au¬ 
thorized anvbodv to bind him to pav monev to Mr. Chiswell in this 
pending suit. 

That in 1918. he thinks he sent a telegram to Mr. Gittings from 
Charlotte, North Carolina, and does no) remember having received 
any reply thereto; that he thinks he liad met Mr. Ellison prior to 
sending this telegram: that Ellison did not suggest that the telegram 
be sent; that he had been to (In'onville. iSoulli Carolina, and had 
talked with Thaekston and Haynsworth and this, he thinks, was in 
August or Sejitember of 1918: at that time, Mr. Thaekston and Mr. 
Haynsworth had an interest in the judgment under the agreement 
entered inti) between them. Johnston and himself: that he had not at 
the time of sending the telegram acquired the interest of Thaekston 
and Haynsworth but stated in the telegram that he could get it, that 
he had an offer: prior to that time, he has forgotten whether Ellison 
was soliciting him to sell the judgment to him or not but thinks he 
w^as talking to him about it. and he thinks it was on the other hand, 
that is, that he was trying to sell to Ellison: that he thinks Ellison 
led him to believe that he could ju’obably get something out of the 
judgment; that he does not recall that he suggested that Ellison was 
endeavoring to buy the judgment and that he had the whole interest 
therein: that he didn’t ,«ay he had the whole interest but stated that 
he could get it: that he does not recall the wording of the telegram 
but knows that he didn’t say that he owned the judgment 

72 because he didn’t own it. but did have an option on it; that 
according to his best knowledge he sent the telegram to Mr. 

Gittings over the Western Union line, he could not say positively 
about that; that neither Mr. Elllison nor Mr. McNeill were present 
when he sent the telegram becan.'^e he did not know Mr. McNeill at 
that time and didn’t have any correspondenee with him or Mr. Elli¬ 
son; that he remembers seeing a letter that !Mr. McNeill wrote but 
doesn’t remember whether it was sent to him or not; that he did not 
give Mr. Ellison an option on the South Carolina judgment or 
authorize him to do anything about collecting the judgment ; that he 
attended the present hearing to give his deposition at the request of 
Mr. Ellison; that he has had no correspondence with Mr. Hayns¬ 
worth or Mr. Thaekston regarding the matter: that he has no knowl¬ 
edge as to what interest the two McNeills have in the judgment. 
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Redirect examination: 

That his recollection is that he heard through somebody, probably 
Thackston or Haynsworth, at Greenville, that Ellison might be in¬ 
terested in acquiring the judgment against Johnston; that he (wit¬ 
ness) was interested in making such a deal with Ellison because he 
had collected all the money he could and didn't know anything about 
the value of the uncollected part of the judgment; that he knew 
efforts were being made to collect the judgment through Ellison 
and Haynsworth, and the Administrator of the Johnston estate; that 
he had been advised of that fact by his associates in Greenville, Soutli 
Carolina, and that he had approved said efforts. 

Recross-examination: 

That he does not know wliat his present interest in the judgment 
is and the reason he says this is that he has agreed that certain ex¬ 
penses of pending suit sliould come out of his interest; tliat he 
73 had agreed that a certain contingent fee should be paid out of 
liis interest: that his recollection is that Messi's. McNeill and 
Ellison would bear the expenses of the case in part for a certain in¬ 
terest in the judgment: tljat tliis was not suggeste<l to liim by Elli¬ 
son but he thinks Thackston and Haynsworth communicated with 
him in regard to the matter and they had had some negotiations 
which might get a little more out of it; as they had gone as far as 
they knew how to go to get anything out of the judgment and hit 
upon the plan suggested by Ellison. 

The witness further testified that he was not informed as to who 
was putting up the costs; that he was not to advance any costs. 

That he expects that the proposition regarding the payment of ad¬ 
vance cost was contained probably in a letter from Thackston; that 
he has not the letter in hand but thinks he has it among his papeis 
at home; that when he leaves here (Greenville') this afternoon to 
return to his Imme, he will look up the letter and send it to the ex¬ 
aminer. a Notary Public, if required so to do; that he will look up 
the letter and send it as requested upon advice of his attorney. 

Redirect examination: 

That he does not know that either Jaines \V, McNeill or Robert H. 
McNeill were to put up any portion of the expenses of this case; that 
lie has no letters or pajiei's suggesting any such thing; that if either 
of the McNeills have any interest in this judgment other than a pro¬ 
fessional intercist, he knows nothing about it; that they have no 
agreement witli him to receive a part of his interest or to put up 
any expenses. 

Recross-examination; 

That he has no agreement whatsoever with the McNeills but that 
he will not say that he has none with Mr. Ellison, 
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74 At this point the witness was handed what was purported 
to be a telegram sent bv him to John C^ G ittinp-a^ h^arinp; 
date of September 267191 8, and upon examination the witness 
stated that there were one or two little mistakes in the telegram, but 
he supposes it is about correct; the word “interested” should have 
read “interest.” The telegram exhibited is as follows: 


“Postal Telegraph-Commercial Cables. 


“J C Gittlings attv 

Washn DC 


"Telegram. 


“charlotte nc sep 26 


“Johnston old partners and their attorney have secured Hayns- 
worth and Thackston interests in judgment subject my consent I 
have optioned their interested and can sell entire judgment rea¬ 
sonable figure if interested wire me here today Mail address is cedar- 
town Ga 

“H A EDWARDS” ' 


Referring again to the letter from Thackston, which witness was 
called upon to forward to the Notary, the witness further testified 
that said letter would be produced by him if required by law; that 
he does not know that he could even find it but has no objection to 
sending it; that upon his return homo this evening or tomorrow, if 
he cannot find the letter, he will write Mr. H. K. Townes, the Notary 
Public, that he cannot find it or has found it. Witness did not make 
any communication to Mr. Townes or anybody else, whether he 
found the letter or not. 

That he never personally attempted to take any steps on the 
judgment in South Carolina during Colonel Johnston’s life time; 
that his recollection is that Mr. Haynswroth and Mr. Thackston 
tried to locate the property in North Carolina; that he understands 
that the same parties endeavored to take steps in Washington, D. C.; 
that he didn’t take any steps in New York on the judgment. 


75 H. J. Hayxsworth, being first duly sworn as a witness in 
behalf of the plaintiff, by deposition, testified as folloAvs: 

Direct examination: 

That he is a lawyer, located in Greenville, South Carolina, and 
has been a member of the bar since December, 1882, and during that 
period has been in the active practice of the law. That he knew 
Colonel R. E. Johnstou during his life time; that he knows H. A. 
Edwards and W. J. Thackston; that he knows Mrs. Lee M. Johnston, 
and her daughter, Bertha Johnston Clever Moebs, and her son, 
Roland L. Johnston; that he knew Colonel Johnston in the year 
1904, and probably three or four years prior thereto; that Johnston 
resided at Greenville, South Carolina in 1904, and that he rep¬ 
resented him in a good many matters; that Johnston was engaged 
in the business of buying and' selling timber and lumber lands; that 
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under date of June 15, 1902, he, Edwards, Thackston and Johnston 
entered into a contract, a copy of which fully appears in paragraph 
2 of the original complaint filed in the case of Edwards et ah vs. 
Johnston, appearing hereafter in this statement of evidence as 
plaintiff's exhibit “E,” entitled, “Exemplified Copy of Judgment 
Roll in Case of Edwards et al. vs. Johnston." 

That upon failure of Edwards. Thackston and himself to adjust 
and settle their interest under said contract with Johnston they filed 
a suit upon said contract in the State of South Carolina in the Court 
of Common Pleas for Greenville County: that according to his recol- 
lection,JMr . Gittin gs i\nd JoggpIj^ ^CullougJ wQPXCsented Jolu^c^ 
m the suit. Mr. GittingnJemg the^me counsel being present roi)- 
resenting defendants in this case: Colonel Johnston testified in his 
own behalf by deposition in the suit filed in Soutli Carolina 

76 and his deposition was taken in AVashington. D. C.: that so 
far as he knows Johnston never lived in Greenville after 

the suit was filed and never returned to that city to his knowledge: 
that in the suit filed, he Tliackston and Edwards recovered a jiulg- 
ment of One hundred thousand (.'?!00.000.00) l)ollai*s. the full 
amount asked for. and tlie defendant api>ealed from this judgment 
to the Supremo (V>urt of Soutli Carolina and tlie opinion of 

77 the Circuit Court was unanimously affirmed by the Ap- 
]>ellate (V)urt with slight modifications: after the judgment 

had been affirmed, certain stock and a note of the Border State Lum¬ 
ber Company wliieh was made to Johnston and by him dei»osite'l 
with the City National Bank of Greenville, as collateral, for a note 
that he Johnston liad made, was attached: and there were one or 
two prior attachments levied upon the same property by J. 0. Bowen. 
Adam C. Welborn and James E. Payne; after judgment certain 
property in the State belonging to Johnston was sold: some of the 
land had previous claims on it and he thinks Edwards. Thackston 
and he got out of that approximately One thousiuul ($1 .OOfi.OO) 
Dollars; while he and his jissociates were ])rocecding to sell the stock 
on whicli attachment had been levied, the Border State Lumbi*r 
Company commenced suit claiming that Johnston had assigned to 
it the stock which had been attached. & the balance due on the nol(» 
made by the company to Johnston and by him deposited in the 
Citv National Bank; that he. Edwards and Thackston defended that 

V 

suit and as lie renicnihcrs it. Mr. (Jittings and Mr. McCullough were 
the attorneys for the Border .State Lumber (Mni])any. 

That as a result of the attachments levied and sale of the securi¬ 


ties and land about Twenty-five thou-sand (.$25,000.00) Dollars or 
probably Twenty-six thousand ($20,000) Dollars was realized on 
the judgment of One Hundred thousand; Not that much was 
realized, as certain expenses had to go to pay attorneys’ fees; the 
total expenses amounted to around Five thousand dollars and this 
had to come out of the Twentv-five thousand or Twentv-six thou- 

V % 

sand Dollars before division between the judgment creditors. 

That he and Thackston, in order to protect the situation and to 
keep from sacrificing the property took up the claim of Bowen 
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and the Welborn judgment, paying par therefor and that 

78 money was paid by the sheiriflf and the matter was finally 
settled. 

That after enforcing the attachments levied, witness made other 
efforts to locate property in South Carolina and elsewhere; that he 
made very thorough search and employed Mr. Douglas of Washing¬ 
ton, D. C. as attorney, with a view of suing Johnston in Washington, 
D. C., if Mr. Douglas thought there was any property there he could 
get and in this connection a detective was employed for the purpose 
of trying to find out the property that Johnston had but as a result 
nothing was located; that he had once or twice heard that Johnston 
had some property in North Carolina but his information was that 
he had disposed of his interest in the Dare County or East Lake 
Lumber Company and he was unable to locate any property belong¬ 
ing to Johnston in North Carolina. ^ 

Thereupon this witness testified literally as follows: 

Q. What character of information and from what source was it 
obtained that caused you to understand that he (Johnston) had 
disposed of the stock in the East Lake Lumber Company? A. Mr. 
Gittings told me to begin with and I learned from some other 
sources. 

Q. State what Mr. Gittings told you, when and where? A. It 
was sometime during the course of tlie litigation, Mr. Gittings stated 
the above to me, I think it was in Greenville, he stated that .Johnston 
had practically gotten rid of everything that he had; that he had 
run through with it and that he had disposed of all his stock except 
a certain small amount, as I remember it, of stock in the East Lake 
or the Dare County Lumber Company one or the other, and that 
Johnston borrowed money through Mr. Gittings’ influence from 
some Trust Company or Bank in Baltimore and that was all the 
stock that .Johnston had remaining. 

79 Q,. State whether you were seeking to learn the condition 
of Colonel Johnston’s estate when you made that inquiry of 

Mr. Gittings? A. I don’t remember asking Mr. Gittings for in¬ 
formation about it; we were talking about Mr. Johnston and his 
affairs and the law suit and that statement was made. 

Q. Do you recall what lead up to that statement? A. Of course, 
it was a good many years ago and my memory isn’t very clear, but 
luy recollection is that we were driving towards the station, I think 
Mr. Gittings was reading, and I rode a piece with him, and we were 
talking about Johnston and his affairs and the law suit, and after 
that, as I have already said, we emj)loyed a detective to try to find 
out what Johnston had done with the property. 

Q. Could you give the month and year when that conversation 
occurred? A. No, it is very difficult to do that, my recollection is 
that it must have been about or some time during the progress of 
the litigation, I should think about, well, I won’t undertake to give 
the date, but it was very probably during some of the reference that 
were held in 1910 or somewhere along there. 
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/ Q. Did Mr. Gittings say anything to you at that time that Colonel 
f Johnston had turned over to him all of his stock in the East Lake 
Lumber Company? A. No. 

Q. Or in the Border State Lumber Company? A. No, nothing 
' of that kind. 

Q. Didn’t Mr. Gittings tell you that he held Eighteen Thousand 
Three Hundred Sixteen {$18,316.00) Dollars’ worth of stock? A. 
No, sir, if such a statement had been made Mr. Gittings would not 
have gotten out of the State without l)eing sued. 

Q. State in detail what ^Ir. Gittings said Johnston had 
80 done with his property? A. Well, he said Johnston was 
/' somewhat of a high-roller and spent a great deal of money 

/ and Mr, Gittings just indicated that he just ran through it in un- 
I fortunate s])eculations, I don’t think he undertook to say that he 
\ knew the details of it, but that Johnston practically lost everything 
Mie had. 

( Q. What was his reference as to the Ka.st Lake Lumber Company? 
A. My recollection of it is. that he said that all the stock Johnston 
had was only a small amount and that he had borrowed to the full 
value of the stock or practically to its full value from some Bank or 
Tru.st Comi)any in Baltimore, in other words, the idea was that 
Johnston didn’t have anything which we could get any money out of. 

Q. Did Mr. Gittings tell you why Mr. Johnston did not come into 
South Carolina to testify in ])erson in this case? A. I declare I 
don’t remember as to that, he may have done so, I have a pretty 
good idea as to why he didn’t. 

Q. Do vou know where Mr. Thaekston is, Mr. Ilavnesworth? A. 
Mr. Thaekston went up to Boston I think about two or three days 
ago, expected to be gone ])()ssibly a week. 

Q. Mr. Haynsworth, are you familiar with tlie Code of Law of 
the State of i^outh Carolina? A. Yes, sir. 

Q. Can you turn to the Life of Judgments in South Carolina? A. 
Yes, sir. No. 2 Cmle of Laws. South Carolina, 1912, Section 136, 
prescribes tliat. '‘An action may be commenced upon a judgment 
within twenty years." ♦ * * 

Q. Will you rea<l the Sections on the life of judgments in South 
Carolina? A. It is as follows: ‘‘The ])criods prescribed in Section 
119 for the commencement of actions other than for the recovery of 
real property shall be as follows: Section 13(5, Within twenty 
81 years an action upon a judgment or decree of any Court of 
the United States or any State or Territoiy within the United 
States.'' Section 348, prescribes. "That the lien of a judgment on 
real estate shall continue for ten years from the date thereof and that 
it may Ix' renewed at any time within a period of ten years from 
the original entry.” 

Q. Are you familiar with the statement of the Supreme Court of 
your State, South Carolina, in interj»retating that section in F.x 
Parte Goldsmith. I refer to Volume purporting to be Volume 68, 
South Carolina Reports, Page 039? A. Yes, sir. 

Q. Will you read what the Supreme Court said? A. “But, if we 
are at liberty to consider the questions she now seeks to raise against 
the right of the petitioner to liave one-half of his judgment paid 
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out of the funds now in Court, we could not sustain the same; for, 
granted that the judgment cannot be enforced by execution, having 
lost its active energv, still twenty years have not elapsed since the 
rendition of the judgment, and under the laws of this State regu¬ 
lating the payment of claims against the estate of an intestate, such 
judgment would operate as a judgment against such estate.” Under 
that and other decisions judgment can be sued on in this State for 
twenty years after their entry. 

Q. 'mV. Haynsworth, did Colonel Johnston in his life time or any 
one for him since his death pay any amounts on your judgment 
and Mr. Thackston’s and Mr. Edward’s, except the items you have 
told about? A. All that has been paid was as I have stated, approxi¬ 
mately Twenty-five thousand ($25,000.00) Dollars or Twenty-six 
thousand ($26,000.00) Dollars, and as I have said, all that has not 
been for division among the three claimants as a good part of it was 
for Court expenses and other expenses. 

82 Cross-examination: 


That his recollection is that he has received, on account of the 
judgment Twenty-five thousand ($25,000.00) Dollars or Twenty-six 
thousand ($26,000.00) Dollars from certain properties attached be¬ 
fore he brought the South Carolina suit; the properties attached 
consisted of land and certain stock in the Saluda River Lumber 
Company and the Border State Lumber Com))any, and the ecjuity in 
the Border State Lumber Company’s note which had been pledged 
by -lohnston to the City National Bank, the aggregate of the shares 
being two hundred (200), one hundred fifty (150) shares of the 
Saluda River Lumber Company and fifty (50) shares of the Border 
State Lumber Company; the land was located in Greenville County, 
the sheriff sold it and realized a certain price and that his recollection 
is that the entire amount received from the sale, including the equity 
in the Border State Lumber Company's note, after paying off the 
other judgments against the proi)erty amounted to Twenty-five 
thousand ($25,000.00) or Twenty-six thousand ($26,000.00) Dol¬ 
lars; the sheriff sold the stock under the attachment issued in the 
case of Edwards, Thack.eton and Haynsworth against Johnston for 
not le.ss than par, and Thackston, Edwards and he bought it and 
received the stock from the Sheriff at the sale and had the stock trans¬ 
ferred; that the stock of the Saluda Lumber Comj)any brought less 
than par; this company is a South Carolina Corporation but its offi- • 
cers and nearly all of its stock is held by people in Williamsport, 
Pennsylvania; that he was attorney in the matter of organizing this 
company for Colonel Johnston and ha.s always continued as attorney 
for that company and the company has always held its meetings in 
his office. 

That he got out the Charter for the Border State Lumber Com¬ 
pany, and that his offiice e.xamined the titles to the land; 
88 that this company acquired, and until 1909, he thinks, all 
meetings of the Border State Lumber Company were held in 
his law offices; that from 1902 down to November 1908, he has been 
the jjersonal attorney of Colonel Johnston until the filing of the suit 
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of Edwards, Thackston and Haynsworth against Johnston in Novem¬ 
ber 1908. That the City National Bank, Greenville, South Carolina 
held the Border State Lumber Company's note and that he was at¬ 
torney for said Bank and knew that Colonel Johnston made the loan 
there, and was one of the Directors of the Bank and spoke to the 
Bank and secured the loan for Johnston, and left the security there 
for him; that he spoke to the President of the Bank about tlie mat¬ 
ter and he made the loan; that he knows that others besides himself 
knew about the loan, namely Mr. Kramer; that his recollection is 
that when the loan was originally made, Johnston spoke to him and 
asked him if he thought the City National Bank would make him, 
or would be willing to make, a loan, and among other things he said 
he had this note of the Border State Luml)er Company, and accord¬ 
ing to his best recollection, Ki'amer was in Johnston’s office at that 
time acting as his private secretary. 

That he was in Buffalo in 1908 at the time of the taking of the 
depositions in the South Carolina ciise, and examined Mr. Van 
Gorder, who was Secretary and Treasurer of the East Lake Lumber 
Companv; that he can’t say that he was familiar with Johnston’s ac¬ 
count; that he knew at times Johnston had large sums of money in 
the bank; that he knew nothing as to the transactions between 
Johnston and Van Gorder e.xcept this, that Johnston in one inter¬ 
view said that he would transfer to Thackston, Edwards and him 
their proportionate part of the land if they would }>ay their propor¬ 
tionate part of the expenses and upon inquiry as to what the ex¬ 
penses, were. Johnston replied about Forty Thousand 
84 ($40,000.00) Dollars: that he told Johnston that was per¬ 

fectly outrageous and asked him wliat it was for and Johnston 
replied that he had had to pay Yixu Gorder about Forty-thousand 
($40,000.00) Dollars in stock or money: that he did not believe the 
statement at all and that was all he knew about Johnston and Van 
Gorder, that is, Johnston having paid or promised to pay Van Gorder 
anything and as to the checks referred to as having been paid to 
Van (Jorder, he knew nothing about except when they were intor- 
duced in the South Carolina case. 

This witness further testitied tl»at the only thing he knew al)OUt 
any payments Johnston made to ^^m fiorder was evidenced by the 
checks when offered and that he did not Vjelieve Johnston had 
paid Van Gorder Forty thousand {$40,0(»0.00) Dollars, although 
he made no personal investigation of the matter nor did he have 
anyone else make any personal investigation; that he personally 
knew nothing about the expenses in acquiring the various lumber 
interests except that he knew the ])urehase i»rice was a])])roximately 
<ine hundred twenty-five ($12*'),0(i0.00) tliousand dollars, and that 
lie knew nothing about the expenses of acquiring this proj>ertv 
except wliat lie gathered from Johnston; that he <lid not believe the 
statement of Johnston that he had paiil Van Gorder Forty thousand 
($40,000,000) Dollars, that was jierfectly absurd and lie knew 
something from Johnston about it; that he knew that there was 
some litigation about certain portions of it; that he knew that 
Johnston claimed there was some litigation over certain portions of 
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the land and from his statements understood that the litigation 
would not involve a very large part of the land, and that he knew 
nothing of any suit involving the entire tract until Mr. Gittings 
suggested it a moment ago. That he wasn’t a party to the North 
Carolina suit because he was never served with process and didn’t 
make any answer. 

So This witness further testified that his best recollection is 

that he was not served with process and did not appear in 
the North Carolina suit but that if the e.xemplified copy of the North. 
Carolina suit shows that he accepted service of process under date 
of October 9, 1907, it must be correct. 

That in 1907, a man named James A. Bowen in Greenville County, 
South Carolina, brought a suit against Colonel Johnston claiming 
that certain moneys were due him for commissions, etc., and that 
at that time he represented Colonel Johnston in certain matters; 
that it may l>e so, although he docs not rememl^er, that he conferred 
with Mr. Gittings regarding the Bowen suit and regarding the 
second suit brought by the same party for cojumissions or that he 
came to Washington and .«aw Colonel Johnston and Mr. Gittings in 
reference to the matters; that he remembers the suit and that 
Gittings was as.sociated to some extent in the matter. That he does 
not remember exactly that he .suggested to Colonel Johnston that 
the case should be taken to the United States Court or that Mr. 
Gittings told him that he didn’t think the United States Court had 
jurisdiction because Colonel Johnston was a citizen and resident of 
the District of Columbia; that he does not recall that in October, 
1908, Mr. Busby, who was counsel for Mr. Thackston and Mr. 
Edwards in the Dare County law suit growing out of this claim of 
himself, Thackston and Edwards by reason of the purchase of the 
Dare County land, had given notice that depositions of Colonel 
Bowen, the father of James 0. Bowen, and one Henry Charles would 
be taken in his office; that he remembers that Mr. Gittings and some 
North Carolina attorney came to his office in connection with some 
depositions but doesn’t remember e.xactly what took place; 
86 that he doesn’t recall that the Bowen case was set for trial 
in Dare County, North Carolina, at the November Term or 
that he informed Mr. Gittings to that effect in his office in October, 
1908; that he don’t recall who was present and who wasn’t present 
and don’t remember a great deal about the matter. That he don’t 
think he told Mr. Gittings he was going to withdraw from the 
Bowen vs. Johnston suits because of the Dare County, North Carolina, 
suit, but he very probably did tell Mr. Gittings that he was going to 
withdraw because Johnston was not going to make any settlement, 
but he didn’t tell Mr. Gittings that he was going to withdraw be¬ 
cause he was going to Dare County to testify; that he has no recol¬ 
lection of telling Mr. Gittings or discussing with him a statement 
which Colonel Johnston had made in a letter written to him per¬ 
taining to the Bowen suit, wherein he had said that he had offered 
to compromise the matter on such and such a day; that he discussed 
the transaction with Mr. Gittings and said he thought it ought to 
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be settled an<l one time Mr. Gittinj^s made him a proposition; that 
he doift recall sending for Mr. Thackston to come over to his office to 
discuss the matter. 

That b e don't remember Mr. Thackston going with Mr. Gittings 
and IJiniseT f"To the.Southern i^tation when he (Gittings) took his 
trainlo leavFTircenville in the afternoon; tliat lie ha.« no recollection 
of stating to Mr. Thackston what ho thought of Mr. Gittings' propo- 
.«ition; that he remembers stating to Mr. Gittings that if tlie others 
would be willing, he would be willing to take $o,OOU.OO and that 
Johnston ouglit to pay a great deal more but he wa.s exceedingly 
anxious to have the matter settled as it was very embarrassing 
87 to him and he thought Johnston certainly ought to settle 
tlie matter: that he remembers that he did not think that the 
action in North Carolina was well brought and that he believed from 
the beginning tliat it was going to fail just exactly as it did fail; 
that he read the complaint and knew that the litigation was not 
only a claim against Jolinston l>ut went to the titles of the Kast Lake 
Lumber Company and tlie Dare T-uniber Company to the land in 
Dare County. 

0. When vou an d jThackston we nt down to the jrain with me. 
don't you recalF tJiat you said, ‘‘'Nriw Gittin^, t understand 
that this Five Thousand Dollars is Five Thousand Dollars to eacli of 
us. Edwards, Thackston and myself,'' and T said no, “Mr. TTayns- 
worth, that wasn't my ])ro]>osition? A. T remember vour saying or 
indicating that you woubl advise Johnston to pay Five Thousand 
Dollars and T rememl^er before your leaving that you said vou 
would advise him to pay Five Thousand Dollars to the three of us. 

By Mr. Gittings: 

^ Q. Now, Mr. Ilaynsworth, did I say anything about advising 
Mr. Johnston, now to the best of your recollection, didn't I :say that 
T would pay Five Thousand Dollars in stock of the East Lake 
Lumber Company and that I was attorney for the East Lake Lum¬ 
ber Company? A. I never understood you to say that you would 
pay Five Thousand Dollars in stock of the East Lake Lumber Com- 
panv. 

Q. You never made any suggestion to me on the date which I 
had this conversation with you that we have just been talking about 
in October, 1908. that you didn't think the suit would succeed? 
A. T may have said that the suit wouldn't succeed. 

Q. I am asking if you made that statement A. I don't re¬ 
member. 

That he had not communicated to Colonel Jolmston any inten¬ 
tion on his part to withdraw from the further representation of him 
in the Bowen Cases brouglit in Greenville because Johnston had been 
pron)ising that he would arrange this matter and finallv after he 
found out that he wasn't going to do it, and that he, Edwards and 
Thackston would be obliged to sue, then he took that position and 
concluded not to represent him any further. 
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88 That he does not recall from the answer filed by the East 
Lake Lumber Company in the Dare County North Carolina 

suit that Mr. Gittings was the attorney for the East I^ake Lumber 
Company and was its President; that Gittings may have told him 
that he better not communicate the fact that he no longer repre¬ 
sented Johnston through him, Gittings, as he didn’t employ him; 
that he does not remember Gittings telling him that it seemed a 
rather'indelicate thing for Gittings to come there and try the cases 
for Colonel Johnston and at the same time telling Johnston that 
witness was going to Dare County and wouldn’t be there; that he 
has no recollection that Gittings called his attention that he, Gittings 
could not be in Dare County and try the case and try the cases at 
Greenville, and that he had better have these cases at Greenville con¬ 
tinued, and that he (witness) replied that the Court would not con¬ 
tinue them; that he did not tell Gittings that he wouldn’t continue 
the cases; that he has no recollection that Gittings told him that it 
seemed that witness was under duty, if he was going to Dare County 
to notify Colonel Johnston and also notify the Court to allow 

89 him to withdraw from the cases, and serve a rule on Johnston 
to employ other counsel; that his recollection is that he did 

withdraw from the cases; that he knew very little about the Dare 
County case and about Mr. Gittings engagements in connection wdth 
it; that he did not remember whether the depositions were taken or 
not when Gittings came from Washington to Greenville, as he had 
almost nothing to do with the Dare County case; that he knew that 
Mr. Busbv went to North Carolina and called the case; that he does 
not remember telling Mr. Busby, on the day Gittings was in his 
office, that he was going to bring a suit in South Carolina; that he 
rather thinks that he waited until after the termination of the suit 
in North Carolina before he filed suit in South Carolina. 

That he was not thoroughly familiar with all of Colonel John¬ 
ston’s property in Greenville County; that he knew that Johnston 
had certain property in a general way but didn’t know the details as 
he does not know of the details of his clients’ business; that he does 
not know what amount of stock Johnston held in the Border State 
and Saluda River Lumber Companies; that the stock holders meet¬ 
ings of the companies were held in his office and he voted the proxies 
in 1908; that the stock books were not there; the books would be 
sent down there and would be sent back and he does not know that 
he mentioned two names of the stockholders of the Saluda River 
Lumber Company; that he knows Johnston had stock in the Saluda 
River Lumber Company and the Border State Lumber Company, 
and if he had found it at that time, he would have been very glad to 
have found it and attached it; that he attached all the stock he knew 
anything about; that Johnston had not placed in his hands the stock 
that was put up as collateral in the City National Bank. That 

90 he did speak to the bank about making the kon and there¬ 
after Johnson went up there himself and deposited the col¬ 
lateral security; that all he did was to tell the bank what security 
Johnston would offer and secured the bank’s consent but he does not 
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think lie liad anything to do with the note mentioned; Johnston took 
the security to tlie bank liimself. 

That the sheriff sold the stock at not less than par and he has a 
good deal of the stock still; that the stock of the Saluda River Lum¬ 
ber Company was not selling at $200 per share at that time. 

Thereupon the following occurred: 

Q. Didn’t you know that a resolution was passed by the Bo*ard of 
Directors at some of these meetings which you presided over that the 
company’s land should br sold at $12.75 per acre, which was over 
$200 per share, as the stock liad been issued on the basis of $6.00 
per acre? 

Objection by plaintiff overruled and exception allowed. 

That he knew that the Saluda River Lumber Company was trying 
to get $12.00 per acre for the land and his recollection is that the 
bank held the stock before the Border State Lumber Company 
brought any suit and that the bank had been offered par for the 
Saluda River Lumber Company stock; that he don’t know and 
didn’t know that the Border State Lumber Company issued its stock 
on the basis of $7.00 per acres on the land; that he drew all the deeds 
but don’t know on what basis thev sold all their stock and doesn’t 
know what the land was put in at and didn’t know at that time that 
the Border State Lumber Company had been offered $11.50 per 
acre for its land; that he has no recollection that resolutions were 
passed at the stock holders meetings that were held in his office which 
were conducted on behalf of the stockholders of the Border 
91 State Lumber Company and that it was reported that they 
were offered $11.00 per acre. 

Q. Now, about the Ea.«t Lake Lumber Company, you were a law- 
ver and knew in the Dare Countv suit, which bill vou have read, that 
the East Lake Lumber Company’s stock was subject to a decree of 
that Court, did you not? A. Yes, sir, I will answer the matter in 
this way, I remember reading the bill of complaint and that, of 
course, affected or tried to bring in questions of the sale made by 
Johnston and his objections. 

Q. Did you know that the bill asked for an account against John¬ 
ston as to the expenses incidental to the purchase of the land, and, 
also, asked the Court for a decree for your two-thirds, that is, yours, 
Thack.«ton’s and Edwards’ two-thirds of the stock that John.«ton had 
acquired of the Ea.st Lake Lumber Company by reason of the Dare 
(Yimty land? A. I don’t remember. 

Q. You do say you read the bill and the answer? A. I think so, 
but I am not sure. 

That he did not personally undertake to investigate the books of 
Lumber Company to learn whether or not John.«ton 
after the South Carolina judgment had been acquired; 
tb^ he has no reports in writing of any human being who repre- 
^aSSSTwho claims to have e.xamined the books of the East Lake 
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Lumber Company; that when the South Carolina judgment was ob¬ 
tained, witness heard that Johnston had parted with his stock; that 
he knew that the stock books of the East Lake Lumber Company 
would have been opened to him for any bill filed in the State of New 
York and that these books would have shown any stock .Johnston 
owned, but his information was that Johnston had disposed of his 
stock; that he had no written report from any human being in rela¬ 
tion to Johnston’s stock in the East Lake lAimber Company. 

This witness further testified that he did not recall the name of| 
the detective who was employed in Washington but does know that 
said detective was furnished by Pinkerton’s Detective Agency; that 
he had a report in writing from the detective but doesn’t think he 
has it now, as it amounted to notliing and he was unable to get any 
information. That he took this matter up with Mr. Chas. A. 
92 Douglas personally; that he also had some conversation with 
^Ir. Gittings in reference to this matter in 190 t when the 
depositions were being taken; that ho doesn’t remember exactly the 
time but it was during the pendency of the matter; that he saw Mr. 
Gittings in Greenville during the pendency of the South Carolina 
case, and his recollection is that he took testimony and argued the 
case before Judge Gray. Rcferree. and that he had conversation with 
!Mr. Gittings regarding Johnston’s property; that he was talking 
with Mr. Cuttings about Johnston and his affairs and Gittings stated 
that Johnston had run through with his property, and this was be¬ 
fore the decree was entered in the South Carolina case; this oc¬ 
curred during the time of the reference, prob ably in 1910 or.l9JL l;-_ 
that he^(witness7"kii^v absoTuteTy nothing about Itohnston borrowing 
monev from the Baltimore Bank; that after all the testimonv was in 
before Judge Gray, there was a long argument which occupied at 
least one day; all the depositions were in when the case was argued 
before Judge Gray, and the conversation which he had with Mr. 
Gittings was during the taking of some depositions in the South Caro¬ 
lina case; that according to his recollection no one was present at the 
time of the conversation except Mr. Gittings and himself. 


Redirect examination; 

That his recollection is that the conversation between himself and 
Mr. Gittings on the subject of his compromising the claim against 
Johnston was held on the same dav that Mr. Gittings stated that 
Colonel Johnston had parted with all of his property; that 
93 his disposition all along had been to adjust the matter if pos¬ 
sible on a very reasonable basis if Johnston had been willing 
to have done anything right at the time; that he knew Mr. Gittin gs 
had some connection with the East I.ake Uumher (.'omnany hiir did 
not know what the connection was, and thought ttiat Air. Gittings 
knew what he was talking about. - ir. .hmm ■ m— 

Recross-examination; 

That he thinks he first met Mr. Robert McNeill when he testified 
in the Johnston suit and later saw him in. December, 1920; that 
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he had some correspondence with McNeill and McNeill before that 
time in 1920; that his recollection is that the first time he cor- 
resi)onded with Mr. McNeill was in the year 1920; that he does not 
recall who opened the correspondence; that the first time he met 
him was in Mr. Gitting’s office when he was a witness in the South 
Carolina suit as to the laws of North Ciurolina in behalf of Johnston; 
that he doesn’t know anything about McNeill being associated with 
Colonel Johnston with relation to property he had in North Caro¬ 
lina; that he had information that Johnston had an option on cer¬ 
tain land in North Carolina and he watched that a little closer. 
That he never heard that Johnston and Mr. McNeill’s brother-in- 
law, Mr. McDowell, were associated together at Marion, North Caro¬ 
lina; that he did not know that the property stood there in Mr. 
McDowell’s name and that it belonged to Johnston. If he had 
known anything about that, he certainly would have heard from 
him, 

94 That he does not know who is putting up the costs in this 

litigation brought by the Administrator attacking the trust 
or alleged trust in the Bill; that he is not putting up any cost. 

Mr. James "Wm. McNeill: If the Court, please, at this point we 
offer in evidence an Exemplified Copy of the Judgment Roll in the 
ca.se of H. A. Edwards. W. .1. Thackston and H. J. Havnsworth, 
Plaintiffs against R. E. Johnston, in the Court of Common Pleas, 
Greenville Countv. South Carolina. 

_ V 

The material portions of the examplified record are as follows: 

Summons for Relief. 

Caption Omitted. 

To the defendant above named; 

You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith ser\*ed upon you, and to 
serve a copy of your answer to the said complaint on the subscribers 
at their office in the Palmetto Building, Greenville, South Carolina, 
within twenty days after the ser\-ice hereof, exclusive of the day 
of such sendee; and if you fail to answer the complaint within the 
time aforesaid, the plaintiffs in this action will apply to the Court 
for the relief demanded in the Complaint. 

BUSBEE A* BUSBEE. 

COTITRAN. DEAN & COTHRAN, 
PATTERSON & BLYTHE, 

Plaintiff’s Attorneys^ 

Dated November 18, A. D. 1908. 
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95 Complaint. 

Caption Omitted. 

The Plaintiffs, complaining against the Defendant, R. E. John¬ 
ston, allege; 

1. That in the early part of the year 1904, certain persons resid¬ 
ing in Buffalo, N. Y., had control or ownership of certain lands in 
Dare County, in the State of North Carolina, containing 169.000 
acres, more or less. That negotiations were instituted between them 
and H. A. Edwards, then residing in Darlington County. State of 
South Carolina, for the disposition and sale of said lands. That said 
negotions resulted in the said parties agreeing to give the right to 
the said H. A. Edwards to sell the said lands, or to buy the same, 
at the price of $125,000.00 and to pay him a commission of ten 
(10) per cent upon the amount realized. 

2. That the said H. A. Edwards proposed to associate with himself 
in the said matter IV. J. Thack.ston and II. J. Havnsworth. That 
these parties suggested that R. E. Johnston, who at that time was 
a timber dealer with headquarters in Greenville, S. C.. should also 
be associated in said matter. That in pursuance of said suggestion 
said parties apju'oachcd R. E. Johnston, who profe.ssed to be in touch 
with large timber investors, and assured them that he would be able 
to dispose of said lands within two or three months. That there¬ 
upon the following agreement was entered into by said parties, as 
of June 15th, 1904: 

“Whereas, there is a certain tract of timber land situate in Dare 
County, North Carolina, containing about one hundred and forty 
thousand acres, owned by certain parties who desire to dispose of 
the same, and who have approached H. A. Edwards for the same 
purpose, and, whereas, said H. A. Edwards has in turn approached 
H. J. Haynsworth, R. E. .lohn.ston and W. J. Thackston 

96 with the view of effecting a sale thereof: 

“Now, therefore, this agreement witnes-^eth, That all of 
said parties will use their best efforts to effect a sale of said property 
and if the said lands should at any time be sold through the efforts 
of any of said parties, then all profits arising over and above the 
price paid by the owners shall be divided between the said parties 
in the manner hereinafter indicated. 

“It is understood that the price asked for .said lands is One Hun¬ 
dred and Twentv-five Thousand Dollars, and that anv commissions 

^ 'V 

wliicli tlio said IT. A. EdwardwS mav l:e aide to obtain from tlie owners 
out of the said price shall go to him individually, this being compen¬ 
sation to him for all expenses heretofore incurred by him, and all time 
spent in investigation of said property. Any other profits shall be 
divided between the said parties in the following proportion : to R. E. 
Johnston one-third; and the remaining two-thirds equally between 
H. J. Haynsworth, W. J. Thackston and H. A. Edwards. All ex¬ 
penses incurred in investigating said property and in efforts to ef- 
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feet a sale are to be borne by the said parties in the foregoing pro¬ 
portions, provided, however, tUat no e.xpense shall be allowed as a 
eharge hereunder, unless three of the said parties in advance consent 
that said expense be incurred. Any other expense that may be 
incurred by any party hereto shall not be repaid. 

“In witness whereof, we have hereunto set our hands and seals 
this June 15, 1904. 

H. J. HAYXSWORTH. [seal.] 

R. E. JOHNSTON. [seal.] 

H. A. EDWARDS. [seal.] 

W. J. THACKSTON. [seal.] 

3. That it was agreed between the said parties that all negotiations 
with the owners of said j)roperty should be conducted through the 

said 11. A. Edwards, and particularly, that R. E. Johnston 

97 should have no communication with them. That prior to 
the execution of said contract, the said R. E. Johnston did 

not know of the lands, nor that they were for sale, but upon the 
e.xecution of said agreement, he was informed as to their location and 
as to the names and residences of the owners and those who con¬ 
trolled the said property. 

4. That the said R. E. Johnston made arrangements to have said 
lands inspected by J. 0. Bowen, and subsequently by W. J. Kreamer, 
and called upon H. J. Ilaynsworth and W. J. Thackston to pay out 
certain monevs amount- to $150.00 which he claimed at the time to 
be the only expense to be borne by the [;laintiffs, and that H. J. 
Haynsworth and W. J. Thackston out of their private means did 
advance said money. That H. J. Haynsworth suggested to the said 
R. E. Johnston and W. J. Thackston the advisability of the plaintiffs 
and defendant purchasing said lands, suggesting that they could 
probably be secured upon easy payments. That the said R. E. 
Johnston, who was an experienced timber man. and on whose judg¬ 
ment the plaintiffs relied, discouraged said purchase. That learning 
by means of said inspections that the f>ale lands were exceedingly 
valuable and worth very much more than the price asked, the said 
R. E. Johnston, as plaintiffs verily helieve, did then and there form a 
resolution or plan for acquiring said lands for his own advantage, in 
violation of the contract and the tm.-^t relation existing l>etween him 
and the plaintiffs. That accordingly, the said R. E. Johnston in 
violation of the understanding had between him and the other parties 
to said contract, did personally visit Buffalo, N. Y., for the purpose 
of seeing the owners of said property, and did call upon them and 
begin negotiations concerning the purchase thereof, which negotia¬ 
tions resulted in the said parties entering into a contract whereby 

they agreed to sell to said R. E. Johnston the .said tract of land 

98 at the price of $125,000.00 payable as follows; $2,000.00 
cash; $3,000.00 on Januarv' 1st, 1905. and balance in five 

payments every six months thereafter. That said R. E. Johnston 
kept secret from the plaintiffs the fact that he had begun negotiations 
locking to the purchase of said premises, until after he had entgre.d 
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into the contract of purchase therefor. That sometime after con¬ 
tracting to purchase said lands, ho informed said H. J. Haynsworth 
that he had agreed to buy the lands, but mis-stated the terms of sale, 
claiming that they were harder than in fact they were. That said 
H. J. Haynsworth charged the defendant with violating the agree¬ 
ment, and the defendant, after considerable discussion, assured the 
said H. J. Haynsworth that he would make satisfactory arrangements 
with him and his associates. That hereafter the plaintiffs have re¬ 
peatedly endeavored to obtain from the defendant a satisfactory ad¬ 
justment of said matter. That the defendant, would, on being ap¬ 
proached. in nearly every instance a.«sure the jdaintiffs that he would 
make satisfactory adju.stment. l>ut would evade the making of any 
definite obligation. 

5. That after the defendant had contracted to huv the said lands, 
he or^ 2 :anized a corporation under tlie la\v:5 of tlie State of New York 
under the name of Kaj^tlake lannhcr Company, liavine: nominally a 
capital stock, the amount thereof hein^a; unknown to ]>laintiffs. 
That the defendant transferred said contract to said (‘orporation in 
payment of almost the entire capital stock thereof, and had the said 
stock issued to him in his name, and the defendant now owns the 
same. That the said corporation thereupon-accepted the assi.amnent 
of the said contract and a.ureed to relieve the defendant from the pay¬ 
ment of the purchase price. 

99 6. That thereafter said Kastlake Lumber Company, as 

plaintiffs are informed and believe, did enter into a contract 
for the sale of certain timber on said lands with the Dare County 
Lumber Company, a corporation, created under the laws of the State 
of North Carolina, which contract was very advanta.e:eous to the East 
Lake Lumber Company, and will result in the payment of immense 
profits to said company. 

7. That said lands are e.xceodini^ly valuable and arc worth, as 
plaintiffs verily believe, in the neia:hhorhood of $1,000,000.00. That 
the P^astlake Lumber Companv is the owner of said lands, and the 
said R. E. Johnston owns or did own. almost the entire capital stock 
thereof. That the interest so acquired by the said R. E. Johnston 
in said Eastlake Taimbcr Company, and in the lands and prop¬ 
erty controlled hv it, is worth, as plaintiffs verilv believe at least 
$500,000.00. and that said interest, as plaintiffs are informed and 
believe, was obtained by the transfer of the said contract of purchase. 

8. That all of the knowled.ae and information of said R. K. Johns¬ 
ton ooncernins: said lands was obtained by means of the trust rela¬ 
tion which had been created between him and the plaintiffs; that he 
employed tliis information for his own henofit. intending: to deprive 
the plaintiffs of all rights therein. That said action was in viola¬ 
tion of said contract, and that he Vjccamo bound to treat the property 
in pursuance of the terms of said contract, and to permit the plain¬ 
tiffs to participate in all profits arisinc: thereunder. But that he has 
failed and neglected and now refuses to allow the plaintiffs any 
interest in said property, or in the proceeds and profits therefrom 
arisinjr: that he has converted to his own use and purposes the said 
proceeds and interest. That plaintiffs' interest under the terms of 
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said contract in the said property, and in the proceed.s 
100 and profits therefrom acquired by the said R. E. .Johnston. 

amounts in value to at least $100,000.00, and plaintiffs are 
entitled to recover said sum against the siiid R. E. .Johnston, and are 
entitled to have the Defendant account for anv further sums realized 
bv him. 

9. That plaintiff's have been damascd by the said wrongful con¬ 
duct of the Defendant in the sum of One Hundred Thousand Dollars. 

Wherefore, the I^laintiff’s pray judgment again.st the Defendant. 
R. E. .Johnston, for the sum of One Hundred Thousand Dollar-. 
($100,000.00 ). and that he account for any further sums realized b • 
him. and for the costs of this action. 

(Signed) Bl'SREE BUSBEE. 

COTHRAN. DEAN A' COTHRAN. 
lUTTERSON & BLYTHE. 

Attornei/s for Plaintiffs. 

Dulv verified. 

4 

A n.'sn rr. 

Caption Omitted. 


The Defendant answering the Complaint herein. ros])ectfullv 
shows unto the Court: 


I. 


That he denies each and every allegation in said Complaint con¬ 
tained, except those hereinafter admitted. 

II. 


As to Paragraph I. Ho denies knowledge or information sufficient 
to form a belief as to the matters therein contained, and demand- 
strict proof thereof. 

HI. 

As to Paragra]>h TJ. He admits the execution of the agreement set 
forth in this paragraph of the Complaint. 

101 IV. 

As to Paragraph IV. Defendant admits that .J. 0. Bowen went 
upon the lands described in the Compdaint to inspeet the timber 
thereon. The remaining allegations are denied. 

V. 


As to further answering the Complaint, this Defendant alleges: 
That the Plaintiff's, at the time he purchaied the said lands, were 
given an opportunity of joining in the said purchase, and declined 
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to do SO. And defendant alleges that they never offered to pay any 
part of the nurehase price, and have forfeited all rights under then- 
contract ana have no interest in the said land. 

VI. 

The Defendant specifically denies that he owes the plaintiffs any¬ 
thing on account of the matters alleged in the Complaint, or other¬ 
wise. 


Wherefore, defendant prays that the Complaint be dismissed with 
costs. 


Duly verified. 


JNO. C. GITTINGS. 

JOS. A. McCullough, 

Defendant's Attorneys, 


Mr. Jos. A. McCullough, representing defendant, asked permission 
of the Court to put in the following Amended Answer: 


The Defendant, R. E. Johnston, moves to amend his answer herein 
bv setting forth a second defense as follows: 

V w 


For a Second Defense. 


The Defendant, R. E. Johnston, alleges that hitherto a suit was 
instituted in the Courts of North Carolina on behalf of the plaintiffs 
and against the defendant, upon the cause of action alleged 
102 in the complaint here and resulted in a judgment for the de¬ 
fendant, and the defendant Iierebv sots up said judgment as a 
res judicata and demands that the complaint be dismissed. 

For a Third Defense. 


The defendant alleges that heretofore in the Superior Court for 
Dare County, North Carolina, the plaintiff. H. A. Edwards, instituted 
a suit against the Peoples Bank of Buffalo and others for commissions 
for the sale of the lands mentioned in the complaint, under the con¬ 
tract alleged in the complaint- and in which the co-plaintiffs claiTn 
an interest as assignees, which suit terminated by judgment against 
the said Edwards, thereby adjudicating the said contract a nullity 
and that the said Edwards had no interest therein which he could 
assign to the co-laintiffs and to the defendant, R. E. Johnston, and 
said defendant alleges that the said judgment is res judicata and pre¬ 
cludes recoverv in this cause. 

V 

' > 

Attorneys for Defendant. 

Greenville, S. C.. February loth, 1910. 

The cause was placed upon Calendar I, for trial by jury and the 
Defendant thereafter gaye notice of a motion to transfer the cause to 
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Calendar II, upon the ground that the said cause was one in equity 
and should be docketed upon Calendar II. This motion was heard 
bv His Honor. Judge Robert Aldrich on ^iovember 16th. 1909 who 
passed the following 

108 Order. 


Caption Omitted. 


Thi^ case was placed by Plaintitt’s on Calendar T, for trial by 
Jury. Motion was made <»n behalf of the Defendant to transfer the 
case to Calendar 11. upon the ground that the caiise is one in eijuitv. 
After argument of cnunsel and on motion of Jos. A. McCullough, 
attorney for IVfendant. ordered tliat said cause be and the same is 
hereby stricken from Calendar 1. and transferred to Calendar '1. 

ROBT. ALDRICH. 

Presiding Judge. 


(h’eenville, S. (\. Xov. Idth. 1009. 


ytdiee of Picierenee. 

♦ ♦ 

Caption Omitted. 

To Jos. A. McCullough. Attorney for Defendant: 

Take notice. That the Plaintiffs, herein, will move I'cfore Ilis 
Honor, Judge John S. Wilson, at Chambers in Oreenville. ^outh 
Carolina on the fourth day after the service of this notice u]>on you, 
at 9:80 o'<*lock. or as soon thereafter as counsel can be hoard. ff»r 
an order referring all the issues in this case to J. W. (h’ay, Masti'i* 
for said County, with instructions to take the testimony and repoil 
his conclusions of law and fact. 

BUSBEE & Bl’SBEE, 

COTHKAX. DEAX .'c COTHRAX. 

HAYXSWORTH, BLYTHE & IIAYXYSAVOETIL 

Plain tiffs' A ttornegs, 

January 14,1910, 

% 

Pursuant to the Order of Reference in the above stated cause, hoM 
before J. W. Crav. Ma.ster. at his office in the citv of Creenvillc. 

South Carolina, the testimony of H. J. Havnsworlh. IL A. 
104 Edwards. W. J. Thackston. Henry H. Persons and Creenleaf 
Van Corder was taken, tending to support the allegations on 
b'chalf of the plaintiff’ contained in the Bill of Complaint, and tlic 
testimony of Robert H. McXeill and Colonel R. E. Johnston, Roland 
L. Johuiitou. W. .1. Kreamer, H. J. Kreamer, and a large numl)er (J’ 
documentaiA- exhibits were taken in behalf of the defendant in re- 
buttal of the allegations contained in the Bill of Complaint and in 
support of the pleas contained in the Defendant's Answer. 

After the taking of testimony. J. W. Gray, Master afore.«aid. made 
a report in favor of Defendant, R. E. Johnston and to this report the 
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plaintiffs filed numerous e.xee[)tions and the report and exceptions 
came for a hearing before R. C. Watts, Judge, in the Court of Com¬ 
mon Pleas, Tenth Circuit, Greenville County, South Carolina, who 
reversed the report of the Master and allowed plaintiff’s’ exceptions 
thereto, and found the facts in favor of the plaintiffs and rendered 
judgment thereon in their favor for .$100,000.00. 

The Findings of Fact and the Decree of Judge R. C. Watts are 
as follows; 

Decree. 

Caption Omitted. 

This case comes Ijcfore — upon exceptions to the Master’s report. 
1 have devoted considerable time to a studv of the testimonv and 

4 V 

the authorities and liave come to tlie conclusion that the Plaintiff's 
exception should he sustained and the Master's report reversed. 

The facts, as I find them, are as follows: In the early part of the 
year 1904, Henry IL Persons, John R. Hazel and others residing 
in Buffalo, New York, had the control or ownersliip of certain lands 
in Dare County, State of Nortli Carolina, containing 169,000 
105 acres, more or less. Some negotiations were liad between these 
persons and H. A. Edwards, then residing in Darlington 
C( unty, fSoutli Carolina. These negotiations resulted in tlie Buffalo 
parties giving to H. A. Edwards the right to sell said lands, or to 
l>uy them at the price of $1 *25,000, and to pay him a commission of 
10 per cent. It appears that the first option was extended to June 
25, 1904, but before its exi)iration it was to extend ninety days from 
that date. After Edwards had entered into this contract with Per¬ 
sons and Hazel he proposed to a.«3ociate witli himself in this W. J. 
Thackston and H. J. Haynswortli of Hreenville. These last named 
gentlemen .suggested that R. E. Johnston, who at that time was a 
large timber dealer living in Greenville, should also be associated in 
the matter. Johnston upon being approached i)rofcssed to be in 
touch with large timl)er interests and assured Thackston and Hayns- 
worth that he would be able to dispose of the land. Thereupon they 
entered into a written agreement^ dated June 15, 1904. This agree¬ 
ment recited that the owners desired to di.«pose of this land, and had 
approaclied Edwards, and he in turn liad approached Thackston, 
Haynswortli and Johnston. The agreement l)Ound all parties to use 
their best efforts to effect a sale of the property, stipulating *Hhat if 
the said lands should at any time be sold through the efforts of any 
one of said {>iirties tlien all profits arising over and above the price 
l)aid to the owners, should be divided between the parties to the 
agroement in the following proportions; to R. E. Johnston one-third, 
and the remaining two-thirds equally between H. J. Haynsworth, 
\V. J. Thackston and IT. A. Edwards." It was further agreed that 
any commissions payable under the agreement with Edwards should 
belong to him, and that all expenses in investigating the property 
and in efforts to eff*ect a sale were to be borne by the parties in the 
foregoing proportions, provided, however, "that no expense 
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106 should Ije allowed ii< a charue unless three of the parties in 
advaiu-e eonseiited thereto. It was orally agreed between the 

j>arties that all negotiations with the owners should be had through 
Edwards alone. 

Soon after this J. (). Howen, a tiinbe^r insi>eotor, was upon the 
suggestion of Johnston, sent to inspect the lands, and Haynsworth 
and Thackston j>aid .'^ir>0.00 as his expenses, l^owen's report was 
favorable, but as he .<pent only one or two days ujuni the. property, 
his opinion seems not to have l>een greatly relitid upon. Sub- 
.'^equently, as will hereafter ap]»ear, W. J. Kreamer. an employee of 
K. E. Johnston was sent to make a through insj)ection. 

The eomjJaint alleges tliat Johnston, having learned that the lands 
were of greater value, wi»rth much more than the ]>rice asked, 
formed a resolution to acquire the lamls for his own advantage in 
violation of the contract. In my opinion the testimony fully justifies 
the conclusions. During the month (»f July Johnst<»n ]>rofessed to 
have on hand several prospective^ jmrchasei's. Abeait the first of 
August he suggested that an effort be nuule to secure an extention of 
the option. Xegotiatie>ns along this line were taken u]) by Edwards, 
I ut did not prove successful. Ilaynswortli then suggested to Johnston 
and his other associates the advisability <)f purchasing the land, stat¬ 
ing that lie understood from Edwards that it could lx? bought by 
making a small cas- ])ayment. Johnston at first expressed himself as 
being favorable to the purchase of the i>roperty, but later on dis¬ 
couraged the idea. Tliackston and Edwards were also inclined to¬ 
wards the {vurchaso, hut stated tliat as Jolmston was an experienced 
timber man they would rely greatly upon lus judgment. 

It was nut long after tliese negotiatimis wlien Jolmston went on 
to Buffalo, arriving there about August 20th. There in spite of 
his agreement to the contrary, he called upon Mr. Persons 

107 and made inquiry regarding the bMwards ojition. Johnston 
now claims that his purpose was to assure, if jiossible, an 

extension of tlie Edwards, option. It is manifest, however, that he 
had no such intention, but tliat his real jnirjiose was to open up 
negotiations looking to the subsequent purchase of the property. 

Mr. Persons in telling of Jolmston's trip states: ‘T think I told 
him that we had optioned the property and were in no condition 
or position to make a price, or to sell it while the option held.” 
Again *T think I told him that we could not give a price or deal 
with anybody until Edwards' option expired, and T think he said 
if Edwards did not qualify on tlie option he would come and see 
me again.” Again: "My understanding of the interview was that 
he would like to purchase it.” Again: "The substance of it was 
that if the option expired he would come back and see me again.” 

On the cross examination Mr. Persons became a little confused, 
but it is manifest to my mind, as stated above, that Johnston’s real 
purpose in seeking this interview in violation of his agreement, 
was to open negotiations with Persons looking to the final purchase 
rf the property by himself. This conclusion is borne out by the 
fact that on his return to Greenville, when seen by his associates. 
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he kept concealed from them the fact that he had even seen Mr. 
Persons. 

After .Johnston's return to Greenville, probably about the 24th or 
2oth of August, the question of a purchase of tlie property was again 
taken uj) between Haynsworth and Johnston. Johnston advised 
against the immediate purchase of the property saying that the 
market was then dull that a sale to other parties was improbable, 
and suggested that they could easily make terms with the owners 
after the e.vpiration of the Edwards option. This was evidenth’’ for 
the purpose of lulling his associates into inaction. Upon 

108 Johnston’s suggestion, however, W. .1. Kreamer was em- 
])loyed to inspeet the timber and report its value. His ex- 

]tenses were paid by Haynsworth and Thackston, Kreamer returned 
aliout the 10th of September and made his report. Within less than 
two weeks after his return Johnston again went to Buffalo, and in 
company with one Van Gorder, a Buffalo lawyer, called upon Mr. 
Persons. In this interview he went through the form of inquiring 
wliether the Edwards’ option would be e.<ttended, and on being in¬ 
formed that it would be e.xtended onlv on a cash pavment, he 
without endeavoring to communicate with his associates, opened 
negotiations for the purchase of the land in his own name, and 
finally entered into a contract whereby he agreed to buy the land 
at tlie price of $125,000. payable as follows: $2,000.00 cash, $3,000. 
on December 1st, and $20,000. every six months thereafter. This 
contract was concluded on the 23rd day of September, and on the 
same day the East Lake Lumber Company, with a capital stock of 
$500,000. was incorporated under the laws of the State of New 
York by Johnston and Van Gorder. The incorporators were John¬ 
ston, who took five hundred shares; Van Gorder, who took two hun¬ 
dred and fifty shares, Elijah W. Hold, Van Gordcr’s i)artner, who 
took one share; H. A. Arnold of Williamsport, Pa., who took fifty 
shares, and W. J. Kreamer of Greenville, S. C., who took one hun¬ 
dred shares. All of these i)arties were named as directors. Subse¬ 
quently on October 14, Johnston assigned to the East Lake I.umber 
Company liis contract of sale for $358,000.00 in full paid stock of 
the company. 

Tlie plaintiffs claim that Johnston’s purpose in buying the prop¬ 
erty and organizing the corporation was to deprive them of all in¬ 
terest in the joint enterprise. .Johnston on the other hand claims 
tliat his puri)ose in having the two interviews with Mr. Persons was 
to secure an extension of the oi)tion; that his purchase of the prop¬ 
erty was not planned and jtremeditated, and that he had no 

109 purpose to deprive his associates of any benefit. 

Just here is a crucial point in the case. My conclusion 
is that Johnston, having learned that the land was of immense 
value, deliberately planned to deprive his associates of all interest 
in tlie joint enterprise; that to accomplish this he and Van Gorder 
jilanned the organization of the East I.ake Lumber Company, and 
that they joined with them in this scheme, W. J. Kreamer, who 
had been employed by the partners in the confidential capacity of 
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timber inspector. The evidence in my opinion, fully sustains this 
conclusion. 

In the first place, as already indicated, Johnston's visit to Mr. 
Persons on August 'JOth, was in violation of his e.xpress agreement 
with his associates. Heturning to (.Ireenville he kept secret the fact 
of this visit and the knowledge, which he had gained by it. In the 
first interview he was told by Mr. Persons that the latter would have 
no negotiations with him touching a sale of the property until after 
the expiration of Kdwards’ ojnion. Johnston intimated that he de¬ 
sired to purchase the projicily, and would return with this view 
after the Edwards’ option had expired. 

On his return to (Trecnville, Mr. Havnsworth had an interview 
with him again in whicli tlio question of a purchase of the prop¬ 
erty was again broached. Johnston advised his associates against 
l eginning, at that time, any negotiations looking to the purchase 
of the ]>roj)erty, giving as lus reason the dullness of tlie market, the 
unlikelihood of other purchasei's, anil his l)olief that the property 
could easily lie bouglit even tliough tlie option had oxi)ired. Hayns- 
worth, Thackston and Edwards were bv tins advice lulled into in- 
action. It is evident, liowever, that thev intended ultimatelv 

110 to open negotiations for the purchase of the property, for 
about September 1st. they sent Kreamcr to estimate the value 

of the proj.^erty. On September 28.—tlie day on which Jolmston 
thought the oi>tion expired, but in fact two days l.>efore the expira¬ 
tion,—lohnston reapi)eared in Ihitfalo, and in company with Van 
Gorder had an interview with IVrsons. The contract of sale in 
Johnston^s name was S]>eedily made, and immediately a corporation 
was organized for tlie pur|)ose of taking over the property. Mani¬ 
festly Johnston's plans were all fully matured before he went to 
Buffalo. 

The suggestion tliat the organization of this corjioration was 
jJanned after, and in consequence of Johnstorrs agreement to pur¬ 
chase the land, is without support. The only portion of the capital 
stock paid in was $85S,00o.0o, and this was paid by the transfer 
of the contract of sale on which Johnston had paid only $2,000.00. 
The name of the Com))any was taken from the lake on which the 
land is situate. The only other property acquired by the Company 
were a few outlying tracts evidently bought for the jnirpose of round¬ 
ing out the company's lioldings. The only business the company 
ever did related to this land, and its corporate purpose began and 
ended in the ])urchase and holding of the lands. The corporation 
was organized on the verv dav of the interview with Persons. 
.Among thoi^e wlio were ooiporators. stockholnors and directors were 
II. .A. Arnold, of AVilliam.<iror1, Pa.. AV. J. Krcamer. of Greenville, 
S. C., the latter Ufing a subscriber to .$10,000.00 of the stock. It is 
unreasonable to su])])f)se that the participation in the enterprise on 
the part of those two men was obtained on the same day of the 
purchase. AA’ith Johnston in Bufi'alo. Arnold in AVilliamsport and 
Kreamer in Greenville, such a contention is absurd. Evi- 

111 dentlv all plans had been made and the conspiracy was ripe 
for action before Johnston ever went to Buffalo. 
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Having accomplished his purpose, and feeling that he could now 
disclose to some what had transpired, Johnston on his return to 
Greenville told Mr. Haynsworth that he had purchased the prop¬ 
erty, rendered such excuses as occurred to him. On being charged 
with a breach of faith he mae a promise of restitution, expressing a 
willingness to do what would be regarded as right. With a view of 
reaching an adjustment he agreed to meet with his associates on Oc¬ 
tober 10th in Greenville, and Mr. Edwards, who was living in Dar¬ 
lington, agreed to be present on that occasion, but Johnston, with¬ 
out any word of excuse or explanation, instead of remaining in 
Greenville for the meeting, left the city, and as subsequently ap¬ 
pears, went to Buffalo, New York, where on October 14th, he 
e.xecuted to the East Lake Lumber Company a transfer of the con¬ 
tract of sale. 

The Master held that the relation between Johnston and his asso¬ 
ciates had ceased at the time of his purchase; that he then had a 
right to buy and his associates had no ground for complaint. I 
cannot agree with this position. 

In the first place, it does not appear that the option had expired 
at the time of the purchase for the time had been extended ninety 
days from June 25th. 

In the second place, tlie agreement of the parties was not confined 
to the period of Edwards’ option. The contract recited that the 
owners of the property, being desirous of disposing of it had ap¬ 
proached Edwards, and he in turn had approached Haynsworth, 
Thackston and Johnston with a view of effecting a sale, and it stipu¬ 
lated that the parties should use their best efforts to effect a sale of 
the property, “and if the lands should at any time be sold 
112 through the efforts of any of said parties then all profits aris¬ 
ing over and above the price paid to the owners should be 
divided” in the mannter indicated in the agreement. Mark the lan¬ 
guage of the agreement. It stipulates for a division of the profits 
arising out of any sale “made at any time by any of the parties.” 
It does not confine itself to the period of the option. 

Johnston contract- to buy the property for $125,000, paying $2,000 
ca.sh. He then transferred to the East Lake Lumber Company his 
contract of sale, receiving in payment $358,000.00 in fully paid 
stock. Johnston claims that the transaction between himself and 
East Lake Lumber Company was a bona fide sale. It is practically 
admitted that the stock which he received is worth par. If so, he 
bv this transaction made a large profit amounting to more than 
$350,000.00. The case falls within the express terms of the con¬ 
tract which stipulates for a division of all profits from a sale of the 
property made at any time, by any of the parties. 

In the third place, there was a trust relation between these parties 
relating to the lands in que.«tion. Johnston’s information concern¬ 
ing the property was derived from his a.ssociates. Through them, 
and bv reason of the trust relation between him and his associates, 
he came in touch with the property itself. His conduct was viola¬ 
tive of the good faith that should prevail among men thus asso- 

5-^OlOa 
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ciated. His purchase of the property under the circumstances al¬ 
ready detailed, was a fraud. It would be a sad commentary upon 
the Courts if thev allowed no remedy in such a case as this. 

_ V V 

113 The view that I take of tlie case is that Johnston, having 
entered into a contract in violation of the trust existing be¬ 
tween himself and his associates, became charged in Equity as a 
Trustee, and bound to account to his associates. Having disposed 
of the contract of ])urchase for $358,000 of paid uj) stock in East 
Lake lAimber Company, he held this stock in the same capacity as 
trustee, and was bound to account for this stock or its value. 

The following authorities, as T take it. fully hear out this position: 

When one uses a confidential relation to acquire an advantage 
which he ought not in Equity to obtain, the Court will convert him 
unto a trustee and compel him to restore what he has unjustly ac¬ 
quired. or seeks unjustly to retain. 

Woo<ls vs. Kahe. 48 Am. "Rep. 045. 

Rose vs. Hayden, 57 Am. Rep. 153. 

Where an agent under obligation to inirchase land for a principal 
took the title in his own name and ]>aid his own money as purchase 
]>rice. it was held ‘‘That he coiild not retain the fruits of the trans¬ 
action.'' that tlie question whether the agent had purchased the prop¬ 
erty in violation of his agreement and in the abuse of the confidence 
reposed in him. 

Rose vs. Hayden, supra. 


The rule is well settled that an agent to purchase property will not 
he permitted to become the purchaser of the same property for him¬ 
self, and if he makes such a purchase, although it be with his ownc 
money, ho will be considered as holding the j)roperty for the prin¬ 
cipal. 


Johnson vs. Hayward, 5 L. R. A. (X. S.) 118. 


A familiar application of the princijJe now under discus- 
114 sion is where one member of the partnershi]') secures in his 
own name a renewal of a lease of premises leased by the firm. 
Tlie courts have all held that such renewal must inure to the benefit 
of the firm. Tliat each is a general agent of the firm and is bound 
to act in entire goo<l faith. That he cannot in the business and 
affairs of the firm .clandestinely stipulate for a private advantage to 
himself. That every benefit which he can obtain in the scope of the 
firm's bu.siness must inure to its benefit. 

Mitchell vs. Reed. 61 N. Y. 123, 

Storny Partnership, 174-17S. 

Kimberly vs. Arms, 129 U. 512. was a case where two men asso¬ 
ciated themselves for the purpose of dealing in minerals and mineral 
lands. One of them became interested in a mine, made his repoit to 
his jiartner, then borrowed from a third part- enough money with 
which to buy 324 shares of the capital stock of the mine, paid off 

this debt bv selling 184 acres and retained the balance of the stock. 
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claiming it as his individual property. The Circuit Court held that 
he was entitled to retain this stock as his own property, but on appeal, 
the Supreme Court reversed this decree and declared that “The pur¬ 
chased must be deemed to have been made in the interest of the part¬ 
nership. * * *■’ The law exacts good faith and fair dealing be¬ 

tween partners to the exclusion of all arrangements which might pos¬ 
sibly affect injuriously the profits of the concern. Arms was not 
merely a partner of Kimberly, he was the agent of the firm for the 
transaction of its bu.«iness * * * He therefore stood in his re¬ 

lation to Kimberly clothed in some respects with a double trust, both 
of which imposed upon him the utmost good faith in his dealings, 
so that he might never sink the interc.st of the firm into that 

115 of himself alone. "Whatever he may have obtained in disre¬ 
gard of such a trust, a Court of Equity will lay hold of and 

subject to the benefit of the firm. Neither by open fraud, nor by 
any contrivance masking his actual relations to the firm can a mem¬ 
ber of it, nor an agent of it, be permitted to hold for his own use 
acquisitions made in disregard of those relations, either as partner 
or agent.” 

The case most clearly like the one at bar is perhaps that of Trice 
vs. Comstock, 57 C. C. A.. 64G, which was decided by the Circuit 
Court of Appeals of the Sth Circuit. Judge Sanborn delivering the 
opinion. In that ca.':e plaintiffs were real e-^tate dealers, engaged in 
procuring options to purchase property at fixed prices, and selling 
at higher prices, dividing the profits among themselves. Learning 
that a tract of 1,025 acres was for sale, they obtained an option on it 
from one who had been the manager for the owner in his life time, 
but who, in fact, had no legal authority to give the option. They 
subsequently employed the defendant as agent to solicit purchasers 
for the lands, and he conducted a prospective purchaser to the plain¬ 
tiffs who showed them the land in question. The prospective pur- 
cha.ser however, did not buy. Later, the defendant renounced his 
agency, and thereafter while the principals were still endeavoring 
to .sell the land, secured an option from the Executors of the former 
owner and subsequently complied with the terms of the option and 
had the title made to his brother. An action was then commenced, 
praying that the defendant might be adjudged to hold the title in 
trust for the u.se of the plaintift's. The lower court dismissed the bill. 
This however, was reversed on appeal. 

The following language was employed by the Court: 

116 “For reasons of public policy, founded in a profound 
knowledge of the human intellect and of the motives that 

inspire the actions of men, the law peremptorily forbids every one, 
who, in a fiduciary relation has acquired information concerning, 
or interest in the business of the property of his correlate, from 
using that knowledge or interest to prevent the latter from accom¬ 
plishing the purpose of the relation. If one ignores or violates this 
prohibition, the law charges the intere.st or the property which he 
acquired in this way with the trust for the benefit of the other party 
to the relation, at the option of the latter, while it denies to the for¬ 
mer all commissions or compensation for his services. This in- 
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c.xonible principle of law is not ba.^Jed upon, nor conditioned by the 
respective interest or powers of the parties to the relation the times 
when that relation commences or terminates, or the injury or 
damage which the betrayal of the confidence given entails. It 

rests upon a broader foundation, upon that sagacious public policy 
which for the purpose of removing all temptations, removes all 
]')ossibility that a trustee may derive profit from the subject matter of 
his trust, so that one whose confidence has been betraved mav enforce 
the tru5t wliicli arises under this rule of law although he has sus¬ 
tained no damages, although the confidential relation has terminated 
before the trust was betrayed; although he had no legal or equitable 
interest in the property, and although his correlate who acquired it 
had no joint interest in, or discretionary power over it. The only 
indispensable elements of a good cause of action to enforce such a 
trust are the fiduciary relation and the use by some of the parties 
to it of the knowledge or the interest he acquired through it to 
prevent the other from accomplishing the purpose of the rela¬ 
tion. 

117 '‘And; within the prohibition of this rule of law. every rela¬ 
tion in which the duty of fidelity to each other is imi)osed 

upon the parties by the established rules of law is a relation of trust 
and confidence. The relation of trustee and cestuc que trust, prin¬ 
cipal and agent, client and attorney, employer and employee, who 
ihrougli the employment gains either an interest in or knowledge of 
the property or business of his master, are striking and familiar 
illnsirations of the relation. ♦ * ♦ 

“It is contended that no trust arose because Trice and Beamer had 
no interest in or control over the lands, but no interest or control 
of the property to which the agency relates is essential to the raising 
of the trust. The fiduciarv relation and a breach of the dutv it im- 
poses, are sufficient in themselves.^' 

Winn vs. Dillon, 27 Miss., 494, 497; 

People ex. Krl. Plugger vs. Overvssel Twp. Board, 11 Mich., 

222, 22r>; 

Grumhley v. Webb, 44 Mo. 444. 4o4; 100 Am. Dec. 104; 
Lockhard vs. Rollins, 2 Idaho, 503, 511; 21 Pac. 413. 

*'Tf one employs and pays an agent to investigate the title or the 
character of land for the purpose of purchasing it, and the agent 
uses the knowledge he acquired in this way to forestall his principal 
and obtain a title to the propertv for him.^elf, it is no answer to the 
suit of the former to recover the land from his agent that the em¬ 
ployer never had any title or interest in it, or that he was not injured 
by the action of the agent. In Winn v. Dillon, 27 Miss. 494, 495, 
the complainant Winn, employed Dillon for the agreed compensa- 
lion of i?200.00 to search out and furnish to him the numlx?rs of 
descriptions of state lands which he might enter under an 

118 Act of the Legislature of the State of ^lississippi. Dillon 
furnished the descriptions pursuant to the contract. But 

before Winn had completed his entry of the lands Dillon entered 
them in his own name and for liimself. Neither of these parties 



E. B. CHISWELL, ETC., VS. L. M. JOHXSTOX ET AL. 


69 


had any interest in, or control over, this property during the time 
that the contract of employment was in force, but the Court held: 
“Winn's object was to enter the lands; he had engaged the services 
of Dillon to that end, and his confidence which disabled Dillon from 
doing any act or acquiring any interest in the property adverse to the 
interest of Winn" and it declared that “The title in the hands of 
Dillon was charged with a trust for the use and benefit of his em¬ 
ployer, Winn. * * *” 

“Every agency creates a fiduciary relation, and every agent, how¬ 
ever limited his authority, is dist\bled from using anv information 
or advantage he acquired through his agency, either to acquire 
property or to do any other act which defeats or hinders the efforts 
of his principals to accomplish the purpose for which the agency was 
established. In Gardner vs. Ogden, 22 N. Y. 327, 343, 350; 78 Am. 
Dec. 102, the clerk of the brokers of the plaintiffs was held to be 
disabled from buying the plaintiff's property although he never had 
anv discretion or authoritv relative to the "sale of it. In Winn vs. 

I* 

Dillon, 27 Miss. 494, 497; Dillon was declared to be disabled from 
purchasing the lands he acquired although the only authority he 
ever had was to search out and report their description. In Davis 
vs. Hamlin, 108 Ill. 39; 49; Am. Rep. 541, an agent of a lessee to 
procure amusements for his theater, who never had any authority 
to deal with the leasehold estate, was held to be disabled from taking 
a renewal of the lease himself, and was adjudged to hold the lea.se- 
hold interest which he had secured for the e.xclusivc use and 
119 benefit of his principal.” 

The cases cited in the Master’s report as authority for his 
conclusion, do not, in my judgment shake the doctrine of the fore¬ 
going cases. 

In the case of Keyser vs. Monghan, 6 Pac. 803. the agreement 
between the plaintiff and the defendant established a partnership 
merely for the purpose of making a sale of certain mineral interests 
to one special person. After the efforts of the partners had failed in 
effecting a sale, and after the option held by the partnership had 
e.xpired the defendant purchased the property. The Court held that 
the defendant had been guilty of no fraud or unfairness, and that 
his purchase having been made after the partnership agreement had 
cea.sed. was una.ssailable. 

In Kennedy vs. Porter, 17 N. E. 426, certain persons had formed 
a partnership for the purchase and sale of stock in the W. W. Rail¬ 
way Co. having obtained a large block of stock they .sold one-half 
of the stock and subsequently diHded the remaining shares ;md all 
money among the partners. One of the partners afterwards pur¬ 
chased a portion of the stock previously sold by the ])artnerships. 
In the discussion of the case the Court a.ssumed, “That if the firm 
had continued to do business as an active, existing organization, 
neither its individual members, nor its general agent could lawfully 
purchase in their own names and hold for their individual benefit, 
property similar to that wbidi was the subject of the partnership 
dealing.” 
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The Court further declared, “'Wlienever fiduciarj- relations exist 
between parties, which render a course of conduct on the part of one 
a violation of some contractual dutv, which he owes to his associates, 

V ' 

or when a nienibcr of a partnership engages in secret and 

120 clandestine dealings with others which must result in injury 
or detriment of the general business of the firm, such person 

has generally been held responsible to his associates for profits made 
in such enterprises.’’ 

In the case of Laffertv vs. Laffertv. .“14 At. 203. the Pennsylvania 
Kailway Co., had been employing the plaintifl's and defendant to do 
certain work. The arrangement was during the pleasure of the rail¬ 
way company, and the work not being satisfactory the railway com¬ 
pany gave notice that it would terminate the relation. Therefore it 
employed the defendant to do similar work. The Court held that 
the relation between the plaintifi's and defendant had ceased, and 
that the defendant been guilty of no fraud in securing the new 
contract. 

The pun)ose of the association between the plaintiff's and the de¬ 
fendant was to dispose of the Dare County lands at a profit which 
was to be divided between them. The arrangement thus made ap¬ 
plied to any sale made at any time by any of the parties, it was not 
confined to the life of Edwards’ option. Each party undertook to 
use his best efforts to secure the purpose of the association, and the 
relation was to continue as long as there was a chance to make sale 
of the property. 

Johnston by reason of the relation which he bore to the plaintiff's 
was disqualified from doing any act or acquiring any interest ad¬ 
verse to the purpose for which the parties were associated. Xor could 
lie honestly do anything, which would tend to hinder or defeat that 
purpose. 

Without doubt this case falls within the doctrine so ably presented 
in Trice vs. Comstock. It is no answer to say that the option 

121 had expired, and the plaintiff's had no interest in the land at 
the time of Johnston’s purchase. In order that the doctrine 

apply, it is unneces.siu’y that the partners should be vested witli any 
interest in the property itself. The fiduciary relation and a breacla 
of the duty it imposes are sufficient in themselves. 

Furthermore, on finding out that there would be difficulty in 
securing another extention of the option, the plaintiffs and defendant 
had begun negotiations lx)tween themselves looking to a purchase of 
the property to be resold at a profit, and with this" end in view they 
jointly employed W. J. Kreamer to make an inspection and report 
to them the actual value, the plaintiff's paying all expenses. A few 
days after Kreamer’s return to Creenville. Johnston, fortified with 
the additional information regarding the land which was obtained 
through Kreamer’s inspection, secretly went to Buffalo and there 
purchased the property—and subsequent efforts show that Kreamer 
was interested with him in that purchase. 

There was a fiduciary relation resting both upon Johnston and 
Kreamer, and there was a gross breach of the duty imposed thereby. 
It would be highly inequitable under circumstances as those of the 
present case, to allow conspirators to retain the fruits of their fraud- 
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The defendant claims that on his return to Greenville he informed 
his associates that he had purchased the property, and offered to 
allow them to have their pro rata share in the contract of sale. This 
is denied by the plaintiffs. I have no hesitancy in saying that I 
believe the testimony of the plaintiffs on this point. 

122 Two propositions, however, were made at a subsequent day, 
but they were pretensive and reflect rather an unfavorable 

light upon the original transaction by which Johnston acquired the 
propel ty. Both propositions were made after he had assigned the 
contract to the East Lake Lumber Co., and after that Company had 
.'"ecuied title to the land. Assuming that this sale to the East Lake 
Lumber Company was bona fide, it was beyond Johnston’s power to 
carry out either proposition. 

One of the propositions was to allow Mr. Haynsworth to take his 
interest in the land, suggesting that the other two plaintiffs be ex¬ 
cluded. The other proposition made within a few weeks after the 
contract of purchase, was to pay their pro rata of the pexnese, which 
Johnston claimed to aggregate $40,000.00. The claim that the ex¬ 
penses at that time amounted to that figure is absurd on its face. 

My conclusion is that there was no bona fide offer to allow the 
plaintiffs to participate in any benefit arising from the purpose of the 
lands. 

Another position take- by the defendant and sustained by the 
Master, is that the plaintiffs were guilty of laches in the assertion 
of their rights against Johnston, in that they allowed him to suppose 
that his claim to the land would be unquestioned, and to spend large 
sums of money in perfecting the title and caring for the property. 

In my inudgment this defense is without strength. The plaintiffs 
immediately upon hearing that Johnston had purchased, charged 
him with a violation of his contract and he pomiscs, which had the 
effect of delaying action on the part of the plaintiffs. Whatever 
moneys Johnston spent were expended in the full consciousness of 
his own fraudulent action, and the knowledge that the delay on the 
part of the plaintiffs was induced by his elusive promises. 

123 One cannot take advantage of his own wrong, nor can one who 
induces delay on the part of others, set up that such a delay 

amounted to laches, barring the a.sscrtion of their lawful claim. 

These expenses which Johnston claims to have incurred in the 
protection of the property, arose long subsequent to his transfer of 
the contract to the East Lake Lumber Company. It does not clearly 
appear whether this created an indebtedness in his favor against the 
Company, or whether the Company was to issue him stock in settle¬ 
ment. but whatever may be the case, I can see no ground for sup¬ 
posing that the delay on the part of plaintiffs in any way induced 
Johnston to make these payments. 

Again it is said that Thackston and Edwards instituted an action 
in the Court of North Carolina, which was inconsistent with the 
present case, and that they are now precluded from recovery in this 
case. This, however, does not apply to Mr. Haynsworth, who was 
not joined as a plaintiff in the North Carolina case, because, as was 
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Stated in the complaint in the two ciises, he still hoped that Johnstoa 
would redeem his promises to make restitution. 

A careful reading of the complaint in the two ciises, convinces me 
that there is no real inconsistency. In the North Carolina case the 
effort was to have Johnston account and turn over to the plaintiffs an 
interest in the land itself. The South Carolina case recognized that 
Johnston had placed the land where it would be impossible for the 
plaintiffs to secure their pro rata interest in the land itself, and it 
seeks to have him account for the proceeds of the sale, or the value 
thereof. There is no reason whv both of these remedies could not 

W 

be sought in the same action, and if so, then they are clearly not 
inconsistent. 

124 It is a familiar practice in suits against trustees to ask 
that they turn over the identical trust property, and in case 

this should be impracticable, to make them account for its value. 

The doctrine invo^ked by the defendant is applicable only when 
there is inconsistency in the two remedies sought. 

The only remaining question relates to the relief w-ich s-ould be 
granted to the plaintiffs. The defendant paid $2,000.00 on the land, 
and then transferred his contract to the East Lake Lumber Co., for 
S.loS.OOO of fully paid stock. The evidence on the part of the plain¬ 
tiffs tends to show that this stock was worth par. and the defendant 
has not seen fit to dispute this valuation. I therefore conclude that 
the stock was worth par. and the defendant appropriated the stock 
to himself, and he has declined to turn over to the plaintiffs any 
part thereof. I would be inclined to allow the plaintiffs their fuU 
pro rata of the $358,000 less the $2,000 paid on the purchase price, 
but for the fact that the prayer of the complaint, after asking for an 
account, seeks judgment for $100,000. I think that the plaintiffs 
are limited therefore, in their recovery to that sum. It is certain 
that their pro rata share of the profits from the sale of the lands, after 
deducting all proper charges exceed this figure. 

It is therefore ordered, adjudged, and decreed that the exceptions 
of the defendant be overruled, and the plaintiffs' exceptions be su.s- 
tained; that the Master’s report be reversed, and that the plaintiffs 
recover of the defendant the sum of One Hundred Thousand Dol¬ 
lars ($100,000). being their share of the net value of the proceeds 
realized by the defendant from the sale of the lands in question, to¬ 
gether with the costs of this action, and that plaintiffs be entitled 
to enter judgment against the defendant for said sum and costs. 
August 25. 1910. 

R. C. WATTS, 
Presiding Judge. 

125 To the Finding of Fact and the Decree of Judge R. C. 
Watts, the plaintiffs excepted on the ground that the Judge 

held that the plaintiffs were limited in their recovery to One Hun¬ 
dred Thousand ($100,000) Dollars, as claimed in the Bill of Com¬ 
plaint, and refused to grant the plaintiffs a Decree for their two 
thirds portion of Three Hundred Fifty-eight thousand ($358,000) 
Dollars less Two thousand ($2,000) dollars cash paid by the defcad- 
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ant and erred in not rendering judgment for the plaintiff for Two 
hundred thirty-seven thousand three hundred and thirty-two ($237,- 
322.00) Dollars. 

The defendant filed numerous exceptions on which he appealed to 
the Supreme Court of South Carolina, and the case was argued and 
submitted, and the said Supreme Court of South Carolina unani¬ 
mously affirmed the findings of Fact of Judge R. C. Watts, modify¬ 
ing his decree as follows: 

‘Tt was the dut>' of the defendant to fully account to the plaintiffs 
for their shares of the profits realized in the transaction by which the 
lands were disposed of by him. and to pay over to the plaintiffs their 
respective shares thereof. Failing to do this, it does not lie in his 
mounth to complaint that the plaintiffs did not tender him their 
proportionate shares of the expenses incurred by him in that transac¬ 
tion. As is shown in the circuit decree, no genuine offer of settlement 
was ever made by the defendant, and although it seems that one or 
more of the plaintiffs were for a time mislead by him into the belief 
that he would ultimately make a fair accounting and settlement, no 
showing whatever has been made by the defendant of any action on 
the part of the plaintiffs or of any negligent delay on their part by 
rea.^on whereof he was mislead to his prejudice. 

126 The decree of the circuit court is regarded as being eorrect 
as to all material findings of fact and as being substantially 

free fronj error in its conclusions of law as to the rights of the parties 
in the relations between them as therein considered and should be 
affirmed in all the particulai’s in which the same is questioned by 
the exceptions on the part of the defendant. 

It remains to consider the appeal of the plaintiffs, by wdiich it is 
averred that there was error in the conclusion of the circuit court that 
by reason of the terms of the prayer for relief of the complaint herein, 
the plaintiffs were precluded from recovering against the defendant 
any sum in excess of $100,000. whereas, as plaintiffs contend, there 
was no such limitations of the amount sought to be recovered in the 
prayer of the complaint. By their exceptions to said decree the 
plaintiffs further contended that, under the findings of fact of the 
circuit decree, judgment should have been rendered in their favor 
and against the defendant for the sum of $237,332.20, instead of 
the sum so found bv the said decree. 

An examination of the complaint will show that it is therein al¬ 
leged that the interest of the plaintiffs in the proceeds and profits 
realized by the defendant in the transaction in controversy would 
amount to “at least $100,000.” and that it was therein further 
averred that “plaintiffs are entitled to recover said sum against the 
said R. E. Johnston and are entitled to have the defendant account 
for any further sums realized by him.” 

The prayer of the said complaint for judgment against the said 
defendant is “for the sum of $100,000, and that he account for any 
further sums realized bv him.” 

127 It is apparent therefore, both from the terms of the alle¬ 
gation as to the accountability of the defendant and from the 
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wording of the prayer for relief, that the circuit judge was in error 
in the conclusions that “the prayer of the complaint, after asking 
for an accounting, seeks judgment for $100,000.00” and that “the 
plaintiffs are therefore limited in their recovery to that sum.” 

The circuit judge found substantially that the defendant realized 
a profit of $356,000.00 upon the purchase and sale of the timber 
lands, the same being the cash value of the $358,000.00 received in 
stock therefor by defendant, less the $2,000.00 cash paid by him on 
the purchase price of the lands, and was inclined to allow plaintiffs 
their full pro rata share of that sum but under his construction of the 
complaint limited recovery to $100,000.00. 

After careful consideration this court is satisfied that the amount 
of recovery allowed by the circuit court is fully supported by the 

testimonv and is well vindicated bv the able circuit decree so far as 

% 

it goes. We hesitate, however, to give absolute judgment beyond the 
recoverv awarded bv the circuit decree, in the absence of a further 
and full showing as to the value of the stock or property acquired bv 
defendant as the result of the transaction under consideration. 

The Judgment of this Court is tliat the decree of the circuit court 
be affirmed to the extent of the relief granted, with leave to plain¬ 
tiffs, if they he so advised, to prosecute this proceeding for further 
relief in accordance with the prayer of the complaint.” 

Duly exemplified. 

T2S The full opinion of the Appellate Court in this case is 
reported in 00 S. C.. at page 00 et seq., and reference to whicli 
is here made and it is prayed that this Honorable Court take iudicial 
notice of said decision and consider same in connection with this 
appeal. 


AnKXANOKR Mi*xcastp:r, as a witness on behalf of the plaintiff 
testified as follows: 

That his name is Alexander Muncaster and that lie is a lawyer 
located in Washington, D. C.: that he has been the .'Secretary aivl 
treasurer of the East Lake Lumber Company since lOoO but hel<l im 
office in said company prior to that time: that Greenlief S. Van 
Gorder of Buffalo, New York was secretary and treasurer of the 
comnany from its organization to lOOff. 

That he has been sen-ed with a subpoena duces tecum to produi o 
the Certificate liook and Minutes and has accordingly brought 
them into Court: 

^ That sn eaking from a tabulated statement made u]) by liim .<ome- 

lie has verified, the number of shares of East T.ake 
Lumber Company stock transferred to John C. Gittings as trustee 
bv R. E. Johnston was 2,563: there were quite a number of certificates 
and tliefe* would have tcTbe a distinction between the physical 
transfer and the transfer shown by the certificates: certificate ir3 for 
100 shares, issued by the company on October 4, 1904, and this cer- 
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tificate bears an assignment dated May 8, 1907, “R. E. John- 

129 ston, in the presence of H. .A.. Arnold”; the assignment is as 
follows: “For value received I hereby sell, assign and transfer 

unto John C. Gittings, as trustee for Johnston’s — shares of the 
capital stock represented by the within certificate and do hereby ir¬ 
revocably constitute and appoint the proper oflicers attorney to trans¬ 
fer said stock from the books of the within named corporation with 
full power of substitution in the premises"; that he knows the hand-, 
writing of the filled in portion “.lohn C. Gittings for .Johnstons” and 
that same is in his handwriting: that he knows flie signature of R. E. 
Johnston and the signature at the bottom of said assignment is the 
genuine signature of R. E. Johnston: the date of this assignment is 
May 8, 1907; the next certificate is #17 for 100 shares, originally 
issued October 19. 1904. to R. E. Johnston and assigned John C. 
Gittings, May 8, 1907, witnes.«ed bv H. A. Arnold, and the signature 
on this assignment is that of R. E. Johnston and the assignment is 
the same as the one heretofore given: the next certificate is #22 
for 65 shares, issued originally to R. E. Johnston December 12, 1904 
and transfer thereof signed bv R. E. .Johnston. Mav 8, 1907 to 
Johnston C. Gittings as trustee for Johnstons, the same as before; 
the ne.xt certificate is #24 for 2.')0 shares, issued originally to R. E. 
Johnston November 20. 190.'). transferred by R. E. Johnston May 
8. 1907 to John C. Gittings as trustee for .Johnstons: the ne.xt cer¬ 
tificate is #26 for l.')0 shares, issued originally to R. E. .Johnston 
November 20, 1905, transferred by R. E. Johnston May 8, 1907 to 
John C. Gittings as trustee for Johnstons: the assignment doesn’t 
say “the .Johnstons” but “for Johnstons": the next is certificate #27 
for 100 shares is.«ued originally to R. E. .Johnston November 20, 
1905, transferred bv him to John C. Gittings as tru.stee for Johnstons 
May 8, IflOT; the next certificate #2S for 100 share? issued oripji- 
nallv to R. E. Jolmston Xoveniber 20. 1905 and bv him 

V • 

130 transferred May 8, 1007 to Jolin C. Gittin"? as tru.stee for 
Jolinstons: tlie next certificate i.^ #20 for 100 shares originally 

issued to R. E. Jolinston Xoveinber 20. 1005 and by him transferred 
May 8, 1007 to John C. Gittin<;? a? trustee for John.stons; the next 
certificate is #31 for 50 share.< ori. 2 :inally issued to R. E. Johnston 
Xovember 20, 1005 and by him transferred May 8. 1907 to John 
C. Gittings as trustee for Jolinstons: tlie next certificate is #32 for 
50 shares, ori^xinally issued to R. E. Jolmston Xoveniber 20, 1005 
and by him transferred to Jolin C. Gittings as trustee for Johnstons, 
May S, 1007; tlie next certificate is #33 for 25 shares, originally is¬ 
sued to R. E. Johnston Xoveniber 20, 1005 and by him transferred 
to John C. Gittings as trustee for Jolinstons May 8, 1907; tlie next 
certificate is #34 for 25 shares issued ori^inallv Xovember 20, 1005 
to li. E. Johnston and by liijii transferred to John C. Gittings as 
trustee for .Johnstons May 8, 1907: llie ne.xt certificate is #35 for 
35 shares originally issued to R. 1-1. Johnston November 20, 1905 
and transferred by him May 8. 1907 to .Jolm C. Gittings as trustee 
for .Johnstons; the next certificate is #60 for 25 shares issued to 
R. E. .Johnston November 20th, 1905, and bv him transferred to 
John C. Gittings as trustee for .Johnstons on May 8th, 1907; the 
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next certificate is #61 for 25 shares issued to R. E. .Johnston No¬ 
vember 22, 1905. and bv him transferred Mav 8, 1907 to .John C. 
Gittings as trustee for Johnstons; the next certificate is #fi4 for 
shares issued to R. E. Johnston November 22nd, 1905, and bv him 
transferred May 8, 1907 to .John C. Gittings as trustee for .Johnstons; 
the next certificate is #67 for 50 shares, issued to R. E. Johnston No¬ 
vember 22. 1905. and bv liim transferred Mav 8th, 1907 to Jolin C. 

« V 

Gittings as trustee for Johnstons: the next certificate is for 50 
shares issued to R. E, Johnston November 22nd. 1905, and by him 
transferred May 8, 1907 to John C. Gittings as trustee for Johnstons: 

the next certificate is #72 for 100 shares issued to R. E. 
131 Johnston November 27, 1905; bv him transferred Mav 8th, 
1907 to John C. Gittings as trustee for Johnstons. 

No. 74 for 100 shares issued to R. E. Johnston November 22, 1905. 
and by him trnnsferred May 8, 1907 to John C. Gittings as trustee 
for Johnstons: #75 for 100 shares, issued to R. E. Johnston Novem¬ 
ber 22, 1905 and bv hiTu transferred Mav 8th, 1907 to Jo]m C, 
Gittings as trustee for Johnstons: the next certificate is #70 for 
250 shares, issued to R. E. Johnston November 22, 1905. and by liim 
transferred May 8th, 1907 to Jolm C. Gittings as trustee bn* 
Johnstons: the next certificate is #77 for 250 shares, issued to R. 
E. Johnston November 22. 1905, and bv him transferred Mav S. 
1907. to John C. Gittings as trustee for Johnstons; the next cer¬ 
tificate is #89 for 80 sliares issued to R. E. Johnston September 11. 
1900 and by liim transferred May 8th, 1907 to John C. Gittings as 
trustee for Johnstons. 

originally issued to R. E. Johnston 27 certificates for 
tnpT|1 _qL- 9 .shares at a par value of $100.00 per share. The 
origimd-27 certificates for 2,503 shares were surrendered and were 
T g^sue d by certificate #109 for 2,563 shares to John C. Gittings as 
Tfrish^ for Johnston s April_ll, 1917; the re-issued certificate was 
issiiei? b\n5reenTeaf S.^X'an Gorder as Secretarv and Tio/easurer of 
the company at tliat time: that he, witness, was secretary and treasurer 
of the company at the time of the sale; that the company received 
i iij^aslxforilfjirope^rty: this amount did not come into 
his h.ands as secretarv and treasuTh'. The monev was disbursed in 

K _ ^ 

accordance with a resolution of the Board of Director.<; of tlie East 
I>ake I.umber Company; tliere was one resolution with regard lo 
certain disbursements of the money and there was also one in 
regard to the proportionate share which should be distributed to each 
of the stock holders of record at that time, 
i One of the resolutions is as follows: 

I 

!132 “Pursuant to adjournment, the board of directors of the 
I Eastlake Lumber Company met at 9 o'clock at the office of 
John C. Gittings. * * * 

“Present: .John C. Gittings, G. S. Van Gorder, R. E. .Johnston, 
and Alexander Muncaster. 

“President Gittings called the meeting to order. 

“On motion duly made and seconded Alexander Muncaster was 
appointed secretary pro tern. 
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"On motion duly made, the following: resolutions were carried; 

" ‘Whereas there is on deposit the sum of $200,000 with the Mary¬ 
land Trust Company, Baltimore, Md., in the name of the Eastlake 
Lumber Company, John C. Gittings, President; 

" ‘Resolved, that John C. Gittings as President of the Eastlake 
Lumber Company be and he is hereby authorized to draw said 
funds from said trust company upon checks signed by Eastlake 
Lumber Company, by John C. Gittings, President; 

‘‘ ‘Resolved further, that a copy of tlie above resolution attested by 
the President and Secretary of the Eastlake Lumber Company, with 
the seal of this company affixed thereto, be sent to the Maryland 
Trust Company.’ 

‘‘The following mentioned accounts against the Eastlake Lumber 
Company were approved and ordered to be paid, namely: 

“R. E. Johnston, money advanced. $21,81(5.00. 

‘‘John C. Gittings, attorney $25,000.00. 

“Brooks & English, services of quitclaim, $25.00. 

“Page & Hayes, interest from May 4th, 1906, $98.25. 

“G. S. Van Gorder, services, $1,500.00. 

“Alexander Muncaster, service, acting secretary, $1,200. 

‘‘On motion dulv made and carried, the meeting adiourned. 
13:5 ' ‘‘ALEXANDER MUNCASTER, 

Secretary pro Te m.”^ ^ 

In general terms, the board authorized that each stockholder of 
record be then paid at the rate of $29.50 per share; that was a partial 
distribution on the stock; that there was only about $2,500.00 over 
and above the partial distribution. 

In accordance with a resolution of the board of directors of the 
Ea.-^t Lake Lumber Company its property was sold at a certain 
amount of money, to wit, $200,000.00, and by resolution of the board 
this fund was put in the name of the Ea.st Lake Lumber Company in 
the Maryland Trust Company of Baltimore, Maryland; there was no 
distribution of any sum over and above $‘200,000; none came into 
the hands of the treasurer or any officer of the company so far as he 
knew. 

Q. That is very true, Mr. Muncaster, but isn’t it likewise true, and 
don’t you recall it having been brought out in the Baltimore suit, 
tliat as a matter of fact that there was a re.solution passed providing 
tliat the Eastlake Lumber Co. would give possession to Mr. Julien E. 
Gittings for $200,000.00, and that as a matter of -act he received 
$330,000.00 for this property‘? A. Deed I don’t know about that. 

(J. Did you hear that discussed in Baltimore? A. I heard lost of 
things, but I don’t know what he got. I know that this company 
cnlv got $200,000.00. 

Q. Wasn’t there a resolution passed by which he was allowed to 
retain anything over $200,000? In substance, I don’t mean that is 
the language of it, but in substance wasn’t that resolution passed? 
A. In order to make that clear, as to the agreement between the 
comnany to .soil their property, I might read the whole resolution. 

The resolution is dated March 6th, 1917, and in part is as follows: 
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‘*Mr. John C. Gittings stated that by virtue of the authority re¬ 
posed in liiin by the resolution of this Company adopted Marcfi 25, 
1913, he had endeavored with ^Ir. Crary to negotiate from time to 
time a sale of tlie joint properties of the two companies but their 
efforts met witli no succe.'^.'^ uj) to tlie iirst of last Januaiy; that there¬ 
after there had been certain options of authority given to Mr. Julian 
E. Gittings, of Baltimore. Maryland, to negotiate a sale of the joint 
j)roperties which likewise failed to meet with success up to the first 
of last January: that tliere was an agreement to pay Mr. Julian E. 
(Jittings a commission of 10 ina* centum for any sale which he should 
make of tlu* ])roperty provided he would use liis host efforts and at his 
own e.xpense undertake such sale; that about Januaiy 1, 1917, there 
were certain outstamling jiulgments against the Company 

134 which had been obtained by c*ertain attorneys, and others, in 
North (’‘arolina, for services rendered by them to the Com- 

I)any, and those judgments constituted liens on the properties; that 
some of the judgment creditors had gone s(> far as to have the sheriff 
advertise tlie ]>roperty for sale; that arrangements were made with 
ilr. Julian K. Gittings to secure an assignment of those judgments; 
that during the month of January. 1917, two of tlie judgment 
creditors demanded payment of th(‘ir claiins at once, otherwise they 
would advertise the property for sale: that those two were Messrs. 
Pruden & Pruden. of Kdenton. North Carolina, and Messrs. Shepherd 
& Shepherd, of Raleigh. North Carolina; that efforts were made by 
vour President to secure monev from the stockholders to settle these 
judgments but without success; that in view of the fact that the 
mortgage for ifloO.OOu lield by the Dare Lumber Company would 
fall due in lf>20 it was imjiossilde to secure loans ujmn the assets of 
the Company with which to satisfy these judgments: that in conse¬ 
quence of the precarious situation in whicli the com]>any^s i)roperty 
was placed, due to the facts just stated, with the consent oif a majority 
of the stockholders, your President entered into an agreement with 
Mr. Julian K. Gittings. and his assigns, to convey all of the lands 
owned by the Company to him. or his assigns, within ninetv (90) days 
from the 1st of February. 1917, iq^on ))ayment to the Company of 
tlie sum of J?2f)9.00(l.()O net cash, said Julian K. Gittings. or his as¬ 
signs. to pay all outstanding indebtednc.-^s of the Com))any, which in 
the aggregate amounts to about 835.000.00: and that Mr. Julian E. 
Gittings has request(*d that the Company execute a deed of its prop¬ 
erty to him to he jtlaced in escrow with a trust company in New 
York, or elsewhere, agreeable to the parties, to he delivered to him, 
or to such party as he may in writing designate; upon the payment 
of the sum of 8200,000.00. or an equal amount in negotiable se¬ 
curities which would be sntisfactorv to the President of vour 

V % 

Company. 

135 Ee?oIvcd: That the aet.s of tlie President of this Company 
in saving its property and in negotiating for a sale thereof 

and making assignment of tlie indgments against tliis property, be 
and they are hereiiy. ratified and oonfirmed. 

Colonel John.^ton moved that said resolution be adopted, and it 
was seconded and unanimouslv carried." 
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Mr. Gittings was appointed attorney in fact to make and acknowl¬ 
edge the Deed for that property. A sale of the property was made 
shortly after the passage of the resolution. 

Thereupon the following occurred: 

Mr. .Jackson: From these resolutions of th p mpoting 
of Directors. hetcL on August t nere is on ly lust two poiii^ 

we would like to nave . T irstV in tne statement ot t he report of The 
secretary-treasurer to the'hhard oi direciors o i me hla-stlake Lnmhan 
Company which reads this wayT" 

"In pursuance of a resolution passed by the board of directors on 
June 5th, 1917, in regard to making a partial distribution of the 
stock of the company at the rate of $29.50 per share, I respectfully 
report as follows, namely: 

"Partial distribution has been made to the following named stock¬ 
holders of record on June 5th, 1917, in the amount set opposite 
their respective names.” 

Opposite the name of John C. Gittings, trustee and so forth, is 
$84,989.50. Is that correct? A. Ybs, sir. 

136 Q. Then also, if your Honor please, further appears this 
statement: 

‘T also report in regard to the funds of the company, as follows: 
“Cash received from the sale of the property, $200,000. 

“Interest received on bank balance to June 30th, 1917, $795.29. 
“Interest received from $8,000.00 in bonds, $200.00. 

"Total, $2,995.29. 

“Disbursements shows: 

“.Tiihji_C,. Gittings, services, $25,Q00.00,..._-•—- 

'"R. E. Johnston, money advanced, $21,816.00.”-- 

I believe those are the only ones we are interest- in and that is 

V _ _ 

signed bv Ale.xander Muncaster, Secretary-Treasurer. That is vour 
signature is it not? A. Wait a moment, that is not in evidence. 

Q. I am going to give it back to you. There was a balance on 
hand, if vour Honor please, consisting of ea.sh in bank of $7,204.13; 
$27.0OO.0O in bonds on hand, which cost $26,498.75, making a total 
amount left to balance of $33,802.88. This is dated August 22nd, 
191J. 

Now, Mr. Muncaster, will you tell me what subsequently became 
of that $33,802.88? 

To which inquirv the witness testified that the money had all been 

A V V 

disbursed to the stockholders at the rate authorized by the board of 
diioctors. at the rate of $29.50 per share; the $33,802.88 referred to 
is part of the portion which had not at that time been distributed to 
the stockholders; that it is correct that there is a balance of about 
$2,500.00, after partial distribution; the thirv-three and odd thou¬ 
sand dollars was included in the partial distrilaution. 

137 Cross-examination: 

The 27 certificates originally issued to Johnston were embraced in 
one certificate for 2,563 shares of stock in 1917, issued to John C. 
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Gittings as trustee for Johnstons: that he understood that “John¬ 
stons” included the members of the family of Colonel R. P]. Johnston, 
namely, his widow and two sisters, a son and daughter and grandson; 
Johnston was present at the time of transfer of the shares to Gittings 
as trustee for Johnstons: Greenleaf S. ^’an Gorder made out and 
signed the certiticate; he was then the secretary and treasurer of the 
East Lake Lumber Company. 

Witness further stated that so far its he knew the Eiist Lake Lum¬ 
ber Company never had anv funds in its treasury other than the 
$200,000.00 deposited in the'Maryland Trust Company in 1917; that 
he has been a member of the Board of Directors of the East Lake 
Lumber Company since 1909; that according to his best recollection 
John C. Gittings, became President of said company in June, 1908; 
the certificate of incorporation of the East Lake Lumber Company 
was signed September 23, 1904, filed in Erie County, September 28, 
1904, and is a New York (’orporation: that he does not personally 
know H. A. Arnold, a witness to certain certificates embraced in the 
certificate of 2.7)03 shares, but simply had heard Colonel Johnston 
refer to him as his Secretary. That the amount of funds disbursed 
to John C. Gittings as trustee was $84,989.aO: this record does not 
show whether that included other certificates than the trtist certifi¬ 
cates because this is not my cash book: the stock certificate book 
shows that there was transferred to Gittings as trustee for Johnstons 
2,563 shares, and at the rate of $29.50 per sliare that was turned over 
to Gittings in stock or rather in bonds which the company held at 
that time. 

138 Tliere were other shares of stock presented by Gittings to 
the Company at that time which were represented in the 
distribution: there was stock in Gittings’ name and stock in the 
name of John G. Lorden. and in the name of Morton Gittings; it 
would be a very simple matter to multiply the number of shares of 
stock by $29.50 and that would show an amount of $74,715.00 and 
the difference between that and the amount of $84,950.00 was for 
stock either heold ])ersonally bv Gittings or for clients or as trustee 
for somebody else: that has nothing to do with these Johnstons; that 
is the total fund. In 1917, there were about thirty-six stock holders 
and there are about the same number now. 

That on April 11, 1917. there was an adiourned meeting of the 
stockholders held at which Mr. Greenlief S. Van Gorder, the former 
secretary of the company, was present: he signed the minutes of 
the previous meeting and resolutions: and as he was in a hurry to 
make a train, the board requested this witness to sign the minutes 
of that meeting: that he as secretary pro tern signed the minutes 
which directed the president of the company to make disbursement 
of certain funds to certain creditors among them being Gittings, 
Van Gorder and R. E. Johnston, and further directed that a certified 
copy of that minute should be sent by the Secretary and treasurer 
to the Trust Company in Baltimore: that his best recollection is that 
Mr. Van Gorder signed the certificate which went to Baltimore in 
n.s much as lie drew up the resolution in regard to Mr. Gittings 
keeping the funds in the bank in Baltimore. 
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Redirect examination: 

That the fund of $84,000 paid over to Mr. Gittings of which 
$74,000 and some hundred dollars represents the R. E. 
139 Johnston trust estate, so-called, was paid mostly in bonds in 
which the company had invested some of its money under 
resolutions rather than keep the cash on hand; the $200,000.00 
which came to the company from the sale of its land came in cash 
and they invested a portion of the $200,000.00 in bonds; that the 
part that Mr. Gittings received as trustee was a part of the $200,- 
uOO.OO which had — interim been invested; that he has a list of the 
bonds which were tendered to Mr. Gittings in place of cash in his 
cash book, which he can produce; that the $25,000.00 paid to Mr. 
Gittings personally and the $21,000.00 paid to Mr. Johnston was 
by check; in cash; bothc of tliose items were paid in cash; that he 
does not know of his own knowledge that any of the $21,000.00 
paid Johnston went back to Gittings as part of the trust estate so- 
called. 



Alexander Mlncaster, being recalled, further testified: 


Direct examination. 


By Mr. Jackson: 

Q. Mr. Muncaster, before we go on with the examination, on 
account of something you said to me, I want to reiterate one question. 

Apparently, your Honor, Mr. Munca.ster misunderstood a ques¬ 
tion 1 asked yesterday. I want to give him opportunity to correct 
the situation. 

Will you state to the Court wliat you know about the gross pur¬ 
chase price which the Eastlake Lumber Company’s property was 
taken over at in the final sale? 

Mr. Gittings: What do you mean, Mr. Jackson? 

Mr. Jackson: The point is this; yesterday I asked Mr. Muncaster 
if he didn’t know, as a matter of fact, in the division of the one- 
third of a million dollars paid for this property- 

The Court (interposing): I think there is no dispute as to that, 
Mr. Gittings stated the same thing. 

Q. Mr. Muncaster, you said you did not know. You stated this 
morning you misunderstood my question. I don’t want to put 
you in a false light. A. Mr. .John C. Gittings, president of the 
compa ny, explained to the BoSM ^ "iJi'recfors^ TlTat'’th'?r'proper(j^^d 
Tl^n sold bv) 'INlr. -Julian E. G ittings for one-'thrr~d bf'ayrhrfiToh! 

Q. Of which canTe~TniEo' the ’compai]5'’^s" treasury? 

A. $200,000.00 under an option given to Mr. Julian (Sittings. 

The Court: That is what has been stated. 

That the amount passed over to John C. Gittings as trustee for 
Johnstons represented some $74.0 00-00 odd hundred Ailkrs amJ 
represented his share 61 the $200,000.00; on June 5, 1917, the 
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company owned eighty-two (82) bonds; they were railway 
140 bonds, live per cent, such as were permitted by the Court to 
tlie tiduciaries to invest funds in. Mr. Gittings presented 
for payment at the rate of 829.50 per share a certain number of 
certificates and among them was one for 2,563 shares, which was 
made out to him as trustee for Johnstons, and that was paid to him, 
less 98 shares which were in dispute at that time. Certificate #169 
was for 2,563 shares but Gittings was only paid for 2,563 shares 


less 98 shares because the titles were not clear at that time whether 
he was entitled to receive payment on the 98 shares. But that was 
subsequently paid so tliat the whole of the 2,563 was paid to Git¬ 
tings at the rate of 829.50 per share; this didn't show what part of 
tliose bonds were in payment of that, as he was paid 884.950 and 
tlicre was 882.546.31 paid in bonds and accrued interest and 
82.425.19 in cash. Tlic bonds making up the 884,000.00 are as 
follows: 17 Atlantic and Charlotte Air Line Railway Company at 
816,844.16; 20 five per cent Richmond and Danville Debenture 
Bonds. 820,192.23; 19 Virginian Railway Company five per cent 
Ittf.ds at 819 . 254 . 58 ; 29 five per cent Burlington and Cedar Rapids 
and Xorthern at 820.141.67; six, five per cent Seaboard and Roanoke 
Railway Comjxmy at 86,131.67. The total in bonds was 882,564.31 
in cash and 82.425.19 making a total of 884.989.50. 

The total issue of stock of the Kast Lake Lumber Companv in the 
b(\ginning was five thousand shares of a par value of 8100.00 per 
share; no shares were held by Mr. Gittings in the beginning: be¬ 
tween the dates October 14, 1904 and September 11, 1906, there 
were issued to R. E. Johnston 3.430 shares of stock. 


Recross-examination: 

That at the inception of the company no shares of stock 
141 were held by Gittings but that between the dates of October 
14. 1904 and September, 1906, 3,430 shares were issued to 
Johnston; who held those shares subsequently he doesn't know any 
more than that thev stood in Johnston's name on the books; that 
he was present at the time the certificate for 2,568 shares was issued 
to John C. Gittings as trustee for Johnstons; that the shares on 
which this certificate was issued were presented by Gittings who 
took them out of the tin box in his big safe in his office; that he 
thinks that it was on April 10. 1017. that Gittings reported the 
.«ale of the property to the Board of Directors and the proceedings 
and what the property had been sold for. The minutes of that 
meeting show as present John C. Gittings, G. S. Van Gorder, R. E. 
Johnston and Alexander Muncaster. There is a resolution of record 
showing that either the president or the then secretary-treasurer, 
G. S. Van Gorder could open up an individual account or a separate 
account for the company's funds. That this resolution was passed 
at the Board of Directors meeting held April 21, 1905, and is as 
follows: 

“Resolved, that the president, the secretary-treasurer of this com¬ 
pany or either of them, and they are hereby authorized and em- 
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powered to make deposits of moneys received for and on account of 
this company in such bank as he or they may deem proper, and 
they or either of them are hereby authorized and empowered to 
withdraw such moneys from said bank by check of this company 
countersigned by the officers of the same.” 

At the Board of Directors meeting held April 21, 1917, the fol¬ 
lowing resolution was adopted: 

“Resolved, That John C. Gittings as president of the East Lake 
Lumber Company be and he is hereby authorized to draw said 
funds from the said Maryland Trust Company on check signed as 
Eastlake Lumber Company by John C. Gittings, President.” 

As a preamble to that it was recited that there is on deposit $200,- 
000.00 with the Maryland Trust Company, Baltimore, Md., in the 
name of the Eastlake Lumber Company, John C. Gittings, 
142 President. 

Mr. Van Gorder was present at the meeting on the 11th 
day of April, 1917, and the resolution passed at that meeting was his 
resolution. 

There was a mortgage on the property of the East Lake Lumber 
Company for $150,000.00, maturing December 1, 1920, held by the 
Dare Lumber Company; that he never knew any interest to be paid 
on this mortgage; at the Board of Directors meeting on April 11, 
1917, Mr., Van Gorder stated that the Company never had any funds. 

That as secretary, he has the agreement entered into between the 
East Lake Lumber Company and the Dare Lumber Company in 
relation to the land, and has same before him. This appears to have 
been entered into November 24, 1905. L'nder the agreement the 
Dare Lumber Company has the privilege of cutting timber down 
there for fifty-one years, and it is a mortgage given to the Dare Lum¬ 
ber Company by the East Lake Lumber Company for $150,000.00, 
covering the tract of land of about 157,000 acres; the agreeme ats 
provide that twenty-five per cent of the proceeds denved tram tha. 
cutting of lumber shall be turned over to the East 
Company in pursuance of the agreement. 


By the Court: 

Q. To be applied to the mortgage? A. That is in pursuance to 
this agreement. 

Q. I assume the East Lake Lumber Co. did not mortgage to the 
Dare Lumber Company unless there was a quid pro quo. JDid they 
receive iSl 50,000? What is the consideration for the mortgageT 
A. 'They did receive it. 

Q. The- they gave the Dare Lumber Company the privilege of 
cutting timber on the East Lake property to pay that mortgage off, 
didn’t they? A. Yes, sir. 

Q. Only not the whole proceeds, but a part of it? 

143 Mr. Gittings: I think you have the wrong conception of it. 
I can state it very quickly, and you can see if I am correct- 
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Tlie Court; I don't think vou had better state it. I can read it 

% 

for nivself. 

Mr. Gittings: It shows tliere is a partnership agreement between 
tliom to operate that property. The Dare Lumber Company is to 
pay the expenses to cut the timber and manufacture it and pay them 
25 per cent of the net profits. It further provides that out of the 
25 per cent net profits there is to be paid interest on tlie mortgage, 
and each year there is to be 10 per cent of the mortgage paid off. 
Tlie Dare Lumber Company is to build a mill to have a capacity for 
cutting 100,000 feet every twenty-four hours, and so forth and so on. 

That contract so far as he knows was in operation between the 
companies up to the time of the option being given to Julian Git- 
tings; no monev came into the treasure of the East Lake Lumber 
Company as part payment of that mortgage or the principal of it; 
no proceeds were received from the Dare Lumber Company; the 
Dare Lumber Company operated but there were no profits derived to 
the East Lake Lumber Company. 

Eedirect examination. 

Bv Mr. Jackson: 

Q. Did I understand you to say a moment ago in answer to his 
Honor's question that $150,000, the amount of this mortgage, was 
actually received by the East Lake Lumber Company in cash? A. 
No sir. 

Q. Didn't you say to the Court a moment ago that it was? A. 
That that was the consideration named in the contract. 

Q- Didn't you say to the Court a moment ago that that $150,- 
000.00, in cash, wliich was the consideration for the mortgage, went 
to the East T,ake Lumber Company? A. Yes. 

144 Q. Tlien, tliey got the $150,000 cash? A. According to 
niy recollection there was $50,000 paid to Mr. Johnston. 

.-1. Then, what became of the $100,000? 

Mr. Gittings: The minutes will show. 

Bv Mr. Jackson: 

Q. Well, he knows without tlie minutes, I guess. He knows per¬ 
sonally. A. Yo, I would have to read over this. 

Q. Didn’t I understand you to say yesterday that this company 
never did have anv monev until this sale was made? A. I don’t 

V ^ 

know of any. 

Q. You know about this 8100,000? A. T only came here as the 
secretary and treasurer of this company in 1917, and what the com¬ 
pany did prior to that and what it received—it didn’t have any 
books, and I don’t know whether it ever received money or not. 

Q. Well, did you know, as a matter of fact, whether the .$150,000 
whii‘h was the consideration for this mortgage was ever received by 
the East Lake Lumber Company or by Mr. Gittings or Mr. John¬ 
ston. anv of the three? A. I don’t know as it was. 
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Q. What do you know about that money, if anything? A. 1 
know that the minutes recite there were $50,000 paid to R. E. John¬ 
ston at one time. 

Q. Well, will you look at that, because I was under the impression 
up to this time that thev never had anv cash monev at all. 

Mr. Gittings: Don’t you know Mr. Jackson that there was a mort¬ 
gage at the time the East Lake Lumber Company took the property? 

The Witness: There was the purchase money mortgage. 

By Mr. Jackson : 

Q. Can you find that resolution? That may dispose of the whole 
matter? A. At the meeting of the Board of Directors held Jan¬ 
uary 2, 1905, this resolution was passed: 

“Resolved that the action of the Secretary and Treasurer in pur¬ 
chasing 167.000 acres of land in Dare County, N. C.. for .$358,500.00, 
and the giving of a mortgage to secure $120,000.00 of the purchase 
price, be, and the same hereby is, in all things ratified and con¬ 
firmed.” 

That according to his understanding that is a part of the mort¬ 
gage but the early history of that company as to what money tliey 
actuallv received and how thev disbursed it. and when, he does not 

V ^ 

know but does know that when the company bought the property, it 
was subject to a mortgage of $120,000.00 according to liis recollec¬ 
tion ; that at a meeting of the company held November 5, 1905, the 
following resolution was passed: 

“Account of R. E. Johnston, $116,500 for services and disburse¬ 
ments on account of the company, pre.«ented and allowed to be paid 
in stock, e.xcept $50,000.00 to be received from the Dare Lumber 
Company, which Mr. Johnston was to retain as payment.” 

That at the same time there was an account of G. E. Van Gorder 
rendered for $50,000.00 for services and disbursements which was 
allowed, payable in stock, and the date of this was November 20. 
1905, at a directors’ meeting of the company. The account of R. E. 
Johnston for $116,500.00 for services and -.s/bui'sements on account 
of the company was allowed to be paid in stock except $50,000.00 to 
be obtained from the Dare Lumber Company; that he was not secre¬ 
tary at that time and that the company hasn’t any cash book back 
prior to the one in hand; that he has no cash book back at that time; 
that the earliest entry in the cash book was made by himself to show 
what became of the .$200,000.00. and the fir.«t entry thereon is April 
2, 1917. “To cash in Maryland Tru.^t Company. Baltimore. Mary¬ 
land. $200,000.00, and according to his recollection that is the date 
of the deposit. 

Recross-e.xamination: 

That he knows as a matter of fact, Mr. Gittings was not a director 
of the company and didn’t become associated with it until 1908. 

Mr. Jackson: Aren’t all these certificates signed- 

The Court: That don't make him associated with the company. 
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Mr. Jackson: You mean as an officer? 

The Court: He held this stock in trust, but that don’t make him 
an officer. 

Mr. Gittings: Mr. Muncaster said I held stock in 1907? 

The Court: That was the date of the transfer. You referred to 
his having something to do officially with the company. 

The witness then stated that the memorandum—John C. Gittings, 
tru.«tee for Johnstons—in the transfer blank of each of the certificates 
comprising the 2,.363 shares was in his handwriting. 


Bv the Court: 

Q. On the back of the certificate? A. John C. Gittings, trustee 
for Johnstons. 

Q. We went all over that yesterday in detail. This is another 
thing from the issuing of one certificate for the whole number of 
shares. Is that what you want to bring out? 

Mr. Gittings: Yo. your Honor, the question is left in your mind, 
and in counsel’s mind, that because these certificate bear a certain 
date of endorsement bv Johnston in 1907 that I received them in 
1907. Counsel calls attention to the fact that I allege I did not 
receive them until 1908. Yow, I want to show by this witness that 
the transferee in these certificates, named Gittings. was not put in 
there on that date, and that he did not know Johnston in 1907, and 
that as far as he knows I didn’t know Johnston in 1907. 

The Court: Of course, you have the right to bring out the facts. 

The Witne.ss: That insertion in the transfer of the assignment 
blank on the back of the certificate was put in there by me on April 
10, 1917, shortly after you produced the certificate, as I have already 
testified. 

Bv the Court: 

145 Q. Oh, it was a transfer to somebody blank as trustee? A. 

Yes. sir; all these certificates were held in blank. Thev had 
been signed by him and dated, and then the name was filled in 
when Mr. A’an Gorder, the secretary and treasurer came down to 
Washington, and they were then incorporated into one certificate for 
2,563 shares. 

Q. That was not until 1917? A. 1917. 

Bv Mr. -Jackson: 

Q. Then, why was that dated 1907, do you know? A. No, I 
don't know whv. 

Q. Let me see if I get you correctly. This is news to me. Do I 
understand you to say all these certificates, the endorsements on each 
is in your handwriting—A. That is an error. 

Bv the Court: 

V 

Q. I thought vou testified so. Didn't vou testifv it was in your 
handwriting? A. That is the one entry, “John C. Gittings, trustee 
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for Johnstons.” The signature is made by Johnston and the date 
is filled in at that time by Johnston or somebody else. 

Bv Mr. Jackson: 

Q. Now, look at these dates and see if it is not in the same hand¬ 
writing as the endorsement. 

By the Court : 

Q. I am looking — the certificate for 100 shares issued to R. E. 
Johnson October 4, 1904, No. 3. I am looking at the back of the 
certificate which reads, “For value received blank hereby sell, 

146 assign and transfer unto John C. Gittings as trustee for 
Johnstons blank shares of capital stock represented by the 

within certificate and do hereby irrevocably constitute and appoint 
the proper officers attorney to transfer the said stock on the books of 
the within named corporation with full power of substitution in the 
premises.” 

That is dated May 8, 1907, witness H. A. Arnold, and purposes to 
be signed by R. E. Johnston. In whose handwriting are the words 
and figures, “ May 8, 1907?” A. I do not know. 

Q. In whose Handwriting are the words “John C. Gittings as 
trustee for Johnstons?” A. Made bv me. 

V 

Q. In whose handwriting are the words, “the proper officeis?” 
A. It was made bv me. 

V 

Q. "When were these words made by you? A. April 10, 1917. 
Bv Mr. Jackson: 

Q. Mr. Muncaster, at the time you filled in that expression “John 
C. Gittings trustee for Johnston”- 

The Court; Now, get it right. 

By Mr. Jackson: 

Q. Johnstons. Was the date filled in at that time? A. It was not. 
Q. Docs that answer apply to all the specific certificates you were 
e.xamined about vesterdav? A. It does. 

Q. Have you any knowledge as to when and by whom that 

147 was filled in? A. I have not. 

Bv the Court: 

V 

Q. When vou wrote in the words that vou sav vou wrote into the 
certificates was R. E. Johnston’s name on the back of the certificate? 
A. It was. 

Q. Was the name of H. A. Arnold as witness? A. It was, and the 
date. 

Q. I thought you said the date was not there? A. I said the date 
was there but I didn’t make it. 

The Court; Will you rend his aaswer to Mr, Jackson’s question? 
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(Whereupon the reporter read as follows:) 

‘‘Bv Mr. Jackson; 

“Q. Was the date filled in at that time? A. It was not.” 

The Witness: The date was not there. 

Bv the Court: 

Q. You mean it had been filled in before? A. It had been filled 
in before. 

Mr. Gittings: I don’t understand that yet. 

The Court; At the time the date was not filled in, but it had been 
filled in before. It had been put in there previously. The expression 
is ambiguous. 

Bv the Court: 

ft/ 

Q. What you have said about this applies to all of them? A. It 
applies to all of them. 

Mr. Jackson: If your Honor please, we wish to offer these cer¬ 
tificates in evidence. I don’t want to hold them here, but I want to 
show thev have been oft’ered. 

_ 4 / 

They have been put in, I think, by what has been said about them. 

148 Clarence H. Ellison was thereupon called as a witness 

on behalf of plaintiff and testified as follows: 

Direct examination: 

That he is a resident of Seneca, South Carolina and by occupation 
a Hotel Proprietor; that he knew Bozelle E. Johnston during his life¬ 
time, having first become acquainted with him in 1002, and know 
him thereafter continuously and saw and talked with him frequently 
up to within a year or two of his death, except the years 1912 and 
1913; that during the years 1908-9 and 10, he was with said Johnston 
and talked with him about his Dare County Lumber property quite 
fret|uently. 

Q. What did he tell you about his Dare County Lumber property? 

Mr. Gittings: We object. 

Mr. James McNeill: If your Honor please, in order to properly 
reserve our exception on the record, is it proper for us to tell what we 
propose to prove by this witness? 

The Court: I suppose it will be necessary. 

Mr. James McNeill: In that case, your Honor, I desire to state we 
e.xpect to prove by this witness he was not a party to the transaction 
on which the $100,000 judgment, the Haynsworth, Edwards and 
Thackston judgment is based; he was not a party to it, knew nothing 
about it, and was a perfect stranger to the tran.saction, and that R. E. 
Johnston on a number of occasions stated to him that they had 
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obtained this judgment against him and that he had in 
149 consequence thereof and for purposes of hindering and avoid¬ 
ing payment of that judgment transferred all his property 
in the Eastlake Company to John C. Gittings as trustee for the 
benefit of his family; that he had implicit confidence in Mr. Gittings 
as his attorney and could get back the stock from him at any time 
he desired to dispose of it, and that he was then endeavoring to sell 
the property and the stock through the aid and assistance of this 
witness. Now, your Honor overrules that proposed testimony? 

Objections to the above propo.^ed testimony was sustained and 
thereupon the plaintiff, by leave of the Court noted an e.xception. 

^ Thereupon an agreement between R. K. Johnston and C. H. 
Ellison was identified by this witness and offered in evidence, as 
follows: 


Washington, D. C., .June 19, 191-5. 


“This agreement made and entered into this the 19th day of June. 
1915, by and between R. E. Johnston of Washington, D. C., party of 
first part, and C. H. Ellison, of Seneca, South Carolina, party of the 
second part, witnesseth: 

“That R. E. .Johnston has a sale now pending wherein he is selling 
187,000 acres more or less of timber lands located in Dare County, 
North Carolina, known as the Ka.<tlake Lumber Company and the 
mill and all equipment of the Dare Lumber Company of Elizabeth 
City, North Carolina, to C. A. Yeager and James Flynn of West 
Virginia, or their associates. 

“Whereas the said R. E. Johnston is in need of money to help 
ptit this deal through or make the sale, he agrees to assign to C. H. 
Ellison party of the second part, one-twelfth interest in said property 
or stock. 

150 “R. E. .Johnston also agrees to refund all money put in or 

paid by C. H. Ellison up to present time or may be paid in 
hereafter as e.xpenses. The amount Ellison may receive is subject 
to incumbrances that may be put on said property to secure a deed 
to same, provided, however, the said Ellison will finance the ex¬ 
penses of the sale, subject to the call of R. E. Johnston and further 
render such other services and assistance as he may be able to jrer- 
form in hclpting to make the above sale. 

“The monev to be refunded to C. H. Ellison bv R. E. .Johnston is 
to come out of the proceeds of the above sale when consummated. 
The amount of expenses is not to exceed over $1,000. 

“R. E. JOHNSTON. 
“C. H. EI.LISON.” 

“Witness: 

“MORGAN PRIGG. 

Thereupon a large number of cheeks were exhibited to the witness 
and by him certified as bearing his genuine signature and endorsed in 
the genuine handwriting of R. E. Johnston, and were offered in 
evidence in behalf of the plaintiff, a schedule thereof being as follows: 
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Checli: for 

Signed by 

To order of 

Dated 

$1,000.00 

C. H. Ellison. 

R. E. Johnston.. 


50.00 


44 44 44 

.May 28. 1915. 

1(N).00 

»» »* i* 

4, 44 ,4 


50.00 

*• *4 «» 

*4 44 44 

.May 28, 1915. 

K»0.00 

4« 44 

4, •* ,4 


50.(Xi 

4* 44 4a 

44 44 4a 


50.00 

4, 4, 44 

44 44 44 


50.00 

44 4* 4* 

44 44 44 

.June 8, lt>15. 

100.oo 

4* »» 4* 

4* 44 44 

.July 25. 1915. 

50.00 

44 44 4. 

44 44 44 


50.00 

44 44 44 

44 44 .4 


25.00 

a4 44 44 

44 44 ,4 


100. <K> 

44 44 44 

44 .4 4, 


100.00 

4* 44 44 

44 44 44 

.March 9, 1916. 

151 

Sight draft 

Signed by 

raid by 

Dated 

$75.00 

R. E. Johnston. 

. C. H. Ellison.. 


50.(X) 

44 44 44 

44 4< 44 


50.00 

44 44 44 

44 44 44 


50.00 

*4 44 44 

44 44 44 


75.00 

44 44 44 

44 4» 4» 


liX>.00 

4i •« *, 

44 44 44 


100.00 

44 44 44 

44 4, 44 

.May G. 1916. 

50.00 

»* 4. 

44 4« 44 

.March 29. 1916. 


I*romissory note, dated September 7, 1916 for $300.00, payable ninety days 
after date, signed by R. K. Johnston to order of C. H. Ellison. 


Thereupon the witness was shown a large number of letters pur¬ 
porting to have been written by R. E. Johnston to said witness under 
various dates and said witness certified said letters as being in thj' 
genuine handwriting of R. E. Johnston, and thereupon said letters 
were offered in evidence as follows; 

“June 7, 1915. 

“Dear C. H. : 


“Yours with check received. They come in just at the right 
time. Captain Yeager is here and we had a meeting today and will 
have another with Trust Company tonight. Everything is working 
satisfactorily. 

“Now, Clarence, there is aways a wheel within a wheel, and you 
stay with me and I will show you where you can get some stock in 
the new company besides the amount of cash you are to get out of it. 
Will e.xplain fully when we meet. 

“If I should need you. which I may, will wire. Please don’t let 
no one know what is coming on. You understand. 

“With regards to family. 


“Sincerely vours, 

V V ■ 


“R. E. JOHNSTON.” 
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“Dear C. H. : 


“June 11, 1915. 


“I hardly can e.xpress myself. You are the only one who is stay¬ 
ing by me in this big deal and I want to say not only your mon% 
you are putting bravely in which says here it is Colonel, do 
152 the best you can, but you write encouraging letters which 
gives me nen-e. 

“The state of affairs today with all this war scare in the air we 
have some outside parties who tell Mr. Yeager they have 650,000 
that they will put up. Now I ain trying to get the Dare Company 
out of the way and hold the East Lake Company in for a time. It 
may be we can get all cash if this war don’t get too bilious. 

“Now, C. H., I am going to take the best of care of you and I 
want you only to do just as you always have done. 

“Will keep you posted. 

“Sincerelv vours. 

“R. E. J.” 


“Dear C. H. : 


a 


July 15, 1915. 


“Everything is moving along entirely satisfactory. 

“The times is against us, but we are going to win out. There is 
many things to tell you what I have had to go against and if it had 
not been for you I never could have succeeded. 

“Will write vou again tomorrow. 

“Yours,^ 


{i 


R. 


E. J. 




“Dear Clarence ; 


“Washington, D. C., 8/10,1915. 


“Your wire and letter with check received. 

“Enclosed please find some letters and please read and return. 
“Now, C. H. Don’t got discouraged, but as you built me up I will 
you. If Yeager and Flynn don’t close up the Bond House people 
will so we have both parties on a string. I am going to close this 
sale, C. H., one way or the other, and there is no such a thing as 
fail. It means everything to us and we can’t be froze out by no one. 
No one is trying to freeze us out but Yeager and Flynn may not be 
able to come across in * * * time, but we will wait on them 

and in the meantime the Bond people if they come across we will 
take their money. 

153 “I wish you had of come here. There is lots of things 
would of liked to talked to you about. I am such a poor 

writer. 

“I probably will go down this night to Norfolk, then through the 
Chesapeake Canal to show this Pittsburg party the timber. 

“If Yeager and Flynn option e.xpires without their putting up the 
three-fifty and the bond people takes it over it will be a cash deal. 
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“Just one more thought. We are not going to fail. You stay 
with me and do the very best you can and I will put you and self on 
easv street. 

“Please write me as I love to receive them. Thev are alwavs 
encouraging. 

Cin-serelv vours, 

V V 

E. 


"My Dear C. H.; 


“D. a, 8/30, 1915. 


''Bopes and I to start for Bode Island tomorrow, Tuesday 9 
a. m. to get option. Bopes will put up the cash for option if he can 
get it as he wants it. Received wire from Gittings today saying to 
come on. Now this will be a bond sale and of course it will take 
months to get it across, but when done it will be cash. It is so big 
that no lumber company could swing it. This is the second time 
we luive tried and all but got it through. Yeager is still confident lc.» 
can sell it and is very anxious to secure option, but he — not com¬ 
ing across with even five thousand when everything dei)ended on 
it makes it look l)ad for him. We are going to make this sale, Clar¬ 
ence, and you can bank that you are in the deal if you don't spend a 
postage stamp again. You have stood by me and we have fell down 
and I shall stav l)v von let come what mav. 

“If I get a clicck tomorrow on 38 will go on later train and if 
Bopes puts up the cash we get half. Will let you know just as soon 
as I can. 


“Sincerelv vours, 

“R. E. J. 


“I could get expense money from Bopes but can't afford to gi\c 
mvscif awav for this small amount. You understand.” 


“My Dear C. H. : 


U 


D. C.. 8 20. lOir,. 


“Replying to yours of yesterday Capt. Yeager had no rating but 
Col. Flynn his backer did, and that is the reason he got the option. 
As I wrote you Col. Flynn left here last night. He just borrowed 
one hundred thousand in Baltimore Saturday and he gets this money 
as soon as his people passes on his collateral, which will be shortly. 
Then he savs he will back the deal for all I want. 

“Bopes is anxious and wants me to go with him to see Gittings in 
Rhode Island. Bopes will bond it if he can get option. 

“As I wrote vou I know of some friends in AVestern Y. Y. who 1 
believe if I could see them would put up some cash to help us to put 
it across. I can't afford to go to Bopes and to get just expense 
money and I was going * * * and see these people in Western 

New York and go on with Bopes. I wish you was here to consult 
with. Bopes wants to start tomorrow or Tuesday morning. 
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““Now Clarence, we are not down and out if Yeager don’t close 
they can’t get me out and that means you also, but what I wanted 
wa.s so we could come in for a bigger share of profit. 

“Truly yours, 

“R. E. J.” 


““Dear Clarence: 


September 24, 19—. 


““Have returned and my parties are well pleased with timber and 
are ready soon to return to make an estimate. We haven’t the op¬ 
tion yet but will have it in hand first of week. The cause of delay 
is the Dare Company. 

““Now you can rest easy. We will close this deal if not by sale, 
then bv bond issue. 

V 

“I am going to stay right with it. How I cam- getting along I 
couldn't tell vou if I wanted to. 

““You have a good bunch of cash in it and I want you to stay with 
me and do the best you can. I know you are short, but don’t get 
faint hearted. Send me a small check whenever you can as every 
little helps. 

“Yours as ever. 


“R. E. J.” 


“P. S.—If possible send me check at once.” 


“St. James Hotel, 

“C. H. Ellison, “Wa.'ihington, D. C., October 21, 1915. 

“Seneca, S. C. 

““Dear Clarence: 

154 “I have returned from the South, and I believe have this 
tie timber proposition located so that there is some good 
money in the proposition. 

■“T leave for New York tomorrow, to got things down to concrete 
sha]»e, and let you know a little later. 

““Do not worry about the Dare proposition. It’s sure to go through 
and you will be protected in that deal as well as in the tie deal. 
“A faint heart never won fair ladv,’ and ‘where there is a will there 
is a way,’ so just keep your courage, my boy, and we will certainly 
win out. 

““With kindest regards to the family, I remain. 

Sincerely yours, 

“R. E. JOHNSTON.” 


“St. James’ Hotel, 

“Washington. D. C., December 17, 1915. 

“Mr. C. H. Ellison, 

“Syracuse, S. C. 

‘“My Dear Ellison : 

““The Dare deal is all off, but I have got, in connection with the 
Gugenheim’s and the Standard Oil people, a deal on wherein and 
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whereby we can make some big money. And what I want you to do 
is simply have patience and we will win out. These Gugenheim 
l)eople want to take over the game preserve, and we have accepted 
cur proposition. The Reading R. R. Company wants the piles for 
pilings in their coal mines, and I have got the connections and have 
everything arranged wherein and whereby we can bond it for $3,- 
hOO.OOO. and vou and 1 make $250,000. in the deal. Now this 
thing, Clarence, i:? all cut and dried jn'ovidiiig that we carry out our 
part of the program, and I know we can do it. 

wrote you some days ago to send me a check for fifty dollars. 
At this writing I have not received it, and have drawn on you for 
fifty. Do not hesitate to pay this draft as it means to us thousands 
of dollai's. 1 know now that the Dare deal will go through becaus- 
the Equitable Trust Com]>any of N. Y. City told me personally that 
they would loan ^2.0U per lUUO on the stumpage bases., Yow in this 
deal there is a rake off for us of .$250,000. 

*‘Do not fail to meet this draft, and you will hear from me on the 
Dare deal and also on tlie tie deal within the next few days, 

‘‘Yours trulv, 

“R. E. JOHNSTON.'^ 


155 "January IS, 1916. 

“Dkar Clarence: 


“We are just out of the woods and my parties are well pleased 
with mills and timber. They are going to New York today and 
will return in about two weeks to finish the estimates. I have had 
a fearful time every way, bad weather and things generally, but 
this time I hope to put the deal through. Their man is with us. 

“You will Ije taken care of and in good shape as you are the only 
one who has stuck with me tlirough all. 

“When we come back if vour affairs are so I would like to have 
you come with us. 

“I made a draft on vou for $100.00. You know in this business 
money melts away and one hundred is nothing. 

“Will write vou more fullv later. 

‘‘Yours. 


“COL. 




“St. .lames' Hotel, 

‘■Washington, D. C., March 27, 1916. 

“Mr. C. H. Ellison, 

Seneca. S. C. 

My De.vr Clarence: 

“I have been back here since Saturday, and tomorrow night at 
6:45, via steamboat, the New York and Pennsylvania pulp people, 
who will pay one dollar per cord for all of oiir pulp wood, pine 
pulp, of which we have at lea.^t 1.200.000 cords, if not more, are the 
principals who are going down to verify the proposition, and with 
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them are some Pittsburgh people who want the merchantable tim¬ 
ber, namely, the pine, about 15" above diam-ter, ana the cypress 
and gum, and 20,000 acres more or less of juniper. 

"I feel quite sure that after our investigations they will take it 
over. I am assured that they have the money to pay for it. 

“Just as sure as water runs down hill, and twice two is four, Clar¬ 
ence, 1 am going to close this deal. You have put in your all, and 
1 have put in more than that, and if we stick to the game we will 
ceilainly win. 1 will keep you posted, as I go along, and I want 
you to stay right witli me through thick and the, and you can rest 
assured I will stav with vou. Remember me to the familv. believ- 
ing mo to be, 

“Sincerely vours, 

V ' 


“R. E. JOHNSTON. 


]5(! “Washington, D. C., May 17, Later. 

"MyDearC. H.: 


“Since writing this A. M. received a wire and it puts a good color 
on things but don’t hank on it. I do hope and pray it may go 
through. If it don't, if we can stand the storm, it will be much better 
for us. 

“Now, C. H., regardless of what your friends and mine has said 
al;out the writer which you have wrote me several times do you 
think for one moment that I would turn vou down? Not on vour 

V 

life. C. H. You have been a friend of mine and I will treat vou as 
such. Leave it to me and see as I have said before we are sure to 
win. The writer knows some things which you will admit. Just 
wait. C. H. and see. 

■:T will write again. 

“With love to family and self. 

“Yours, 


a 


R. E. J.” 


“St. James’ Hotel, 
“Washington, D. C., June 1, 1916. 

“Mr. C. H. Ellison, 

Seneca, S. C. 

“My Dear Ci.arexce: 

“T received your letter, and was not a bit surprised, in fact, I have 
no liusiness in making the draft on you, but you know there is an 
old proverb that says; “Necessity knows no law.” I have got 
through, and paid the draft at this end of the line. 

“Now, Clarence, it does not make any difference. Y"ou have done 
the very best you could, and have always responded when you prac¬ 
tically could. You have robbed yourself to help me out, which I 
know, and your interest is not impaired in the least. 

“The deal is still pending, as I wrote you the other day, and liable 
to be closed anv dav. The situation is somewhat like this: They 
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had agreed to pay $1,000,000 in cash, now they want us to take 
$600,000 in cash and the Ijalance in stocks, of which we know noth¬ 
ing about, and cannot ascertain tlieir true value; but our Chicago 
parties are all right, and were to start to see the property last Tues¬ 
day night, but they received a wire to return to Chicago on some 
other im{)ortant business, and e.xpcct to return here about Sunday, 
and they will have tlieir cruisers and we will have ours, who 
IfiT made a report on this jiroposition, as you will remember, last 
Fall. We are confident that these jicojile have the money and 
it will onlv be a (luestion of sixtv or ninetv davs when thev will go 
through witli their investigations. Now, Clarence, just have pa¬ 
tience, and let me hear from you. and I will kep you advised as we 
l>rogress. Kindly remember me to the family, and believe me, 
“Yours sincerelv. 

‘^K. E. JOHXSTOX.^^ 
'‘St. James' Hotel, 

“Washington, 1). C., September 7, 1916. 

“Mr. C. H. Ellison, 

“Seneca, S. C. 

“My Dear Clarence: 

“Your wire received and noted. It is (juite impossible for me to 
write vou fullv as there is so much to sav, but I will trv to do the 
best I can. 

“These parties have been making their examinations for months, 
and they found the timber and mills peifectly satisfactory. The- 
found one billion.-^ ft. of merchantable timber and three million 
cords of wood pulp, and they had till Septemlx'r 1st to close the 
deal. All i>arties met in New York with the view of closing, but at 
the last moment the bankers refused to )>ut up the cash until bonded 
cruisers had made an estimate of the titnber, so that com])anies gave 
them sixty days to make this cruise, and they are going to work at 
once to do it. and if they find boO.OOO.OOO it is a sale. In the event 
tliey do not find it, there is a company in Philadelphia who will 
take these ]KU*ties' cruise or estimate of the timber and pay ca.sli 
for it on stum]»age basis of about a little over $2.00 per thousand. 

“So you see there is no (juestion of a doubt of the sale being closed 
in about sixty days, ])roviding that we carry out our end of the 
line. We do not liave to pay. as you understand, for the cruise, but 
liave to furnish a boat and gui<les. T owe about two hundred dollars 
down there now for guides and other things that we have got to 
pay first, and what T wanted to see you for was so we could talk this 
all over and arrange some way somehow to raise about $o00.00. If 
we do not do it we will not be doing what we should do. and T think 
it is of the utmost importance as you know, as a practical man, to 
be on the ground and carry out the program. 

“Enclosed yon will find two notes for $^^00.00. and one for 
$r>00.00. Go to the limit some way and have those discounted even 
if vou have to give a big l^onus to have it done. I would sxiggest 
going to some private party as I do not want the banks there to 


E. B. CHISWELL, ETC., VS. L. M. JOHKSTON" ET AL. 


97 


know that we have this deal up to this point, as the connections be¬ 
tween that and Greenville is very close and I do not want anything 
to leak out, Clarence, for reasons which you fully appreciate. 

158 Arrange to have these notes discounted, and come here Sat¬ 
urday or Sunday, if possible, as I must be on the grounds 

the first of the week. Wben I see you, I will explain same in detail. 

“Now, as you well know, we have labored for years to consummate 
this big deal, and at last I know we have things fixed, and if this 
letter does not convince you of the fact on your arrival here of the 
details I can convince vou. 

“I could get this money, here, but you are the only one of my ac- 
(luaintances, as I have told Roland, that I intend to stock to. 

“Do not hesitate to keep me posted by wire so I can act accord¬ 
ingly, 

“Yours trulv, “R. E. .JOHNSTON.” 

“P. S.—When you wire add 16th St. & Calument, c/o Beacon 
Apt. Number 45. You can fill in where notes is to be paid.” 

“Washington ,D. C., September 11, 1916. 

“My De.\r Clarence: 

“Yours received and I know you are telling the truth, but what 
will we do. We have got this deal up to tlie point where if we 
follow it up and do our part we could close in about 60 days sure. 

“I have another deal on of 100,000 acres and that looks good and 
wanted vou in. This is in Fla. 

^‘You say vou will come here if I wire vou. I would like very 
much to see vou and talk all of these matters over in detail, but 
money is so short, why couldn’t you send me these expenses and it 
would help some. 1 have spent four tliousand dollars this summer 
in getting this Dare deal in the shape it is now, and I feel sure it 
can be put across. You are in if you don’t put up a cent, C. H. 
because vou are the onlv one who don’t kick and vou are the only 
one who will be taken care of. 

“I must go down some day soon and get boats, guides hired up as 
these bonded cruisers are due most any day. 

“At this writing I don’t know what to say or do. If you can 
come here come, and we mav be able to work some wav. We must 
do something, as I fear we may lose out. You understand the impor¬ 
tance of being on the ground, as wining and dining is a very im¬ 
portant factor. All of this you of course know. 

159 “We might get your note discounted here, as you say. 
Where there is a will there is a way. 

“Whatever you do come or send me all you can do at once. Wire 
me if you are coming and the train and I will meet you at St. .James 
Hotel or at station. Don’t lose your nerve as we are bound to win. 
“Yours, 

E T 

“P. S.—Add. Beacon Apt., 18th & Calumet St.” 

7—4010a 
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C. II. Ellison, 
“Seneca, S. C. 

‘‘Dear Clarence; 


“Washin'Uou, 1). C., October 2-3th, 1916. 


am working with every effort in my means to consummate the 
Dare deal. We liave a ca-^h offer much l>elow any ])rice we have 
ever offered the property at before and have accepted it and I feel 
confident the deal will be closed in the near future. 

liave made a d raft on you for fifty dollars and for your sake 
^itLfor (\o(V< sake and the sake of your country be sure and meet 
th is dri 

“I will keep you ]>osted how thin^is are driftino; but don’t fail to 
comply with tlie above. 

“Sincerelv vours, 

E. JOTTXSTOX.’’ 

“P. S.—Am just leaving and I think in 10 days can write you some 
good news. 

“COL. J.” 


In addition to the letters copied hereinabove tliis witness testified 
that lie had received communications in tlie same substantial tenor 
ami effect dated August 20. 1013. October oO, 1013. November 8, 
1015. December 17. 1013, March 20. 101(). A]U*il 8, 1016, A])ril 13, 
1016. April 23. 1016, May 3, 1016. May 7, 1016. May 17, 
160 1016. Mav 24. 1916, June 6. 1916. Julv 20. 1916. Februarv 

1. 1017. ‘ ' 


Thereupon tlie plaintiff proposed to offer in evidence letters 
from R. E. Jolinston to Clarence IT. Elli.^on V)earing date of February 
17. 1917, September IS, 1017. March KL 1018. May 24, 1018, for the 
pin pose of >diowinir that Jolinston made no reference to the sale of 
the Eastlake T.umber Company T>roperty. and to the admission of 
said letters in evidence the defendants objected. 


Thereupon the following occurred: 

Mr. Jackson: I would like to j)ut the question so as to make the 
rcc<u‘d complete to ask this witness if he received any other letters 
after April 1, 1917, other than those he has shown, signed by 
Johnston. 

T’he Court: Well you may ask him if there is no objection. 

Mr. (Sittings: We object to any communications with Johnston 
after the sale of the property. 

The Court: T am inclined to think it would be safer not to let 
him testify he didn’t receive letters, as well as that he did. because if 
it had anv legal effect it is practically testifying to the transaction 
between him and Mr. Johnston. 

Mr. James McNeill: Under that view of it, if your Honor please, 
these letters which were received after the consummation of the deal 
we think would he material to show the bad faith of the man, after 
the other letters that have been read. 
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The Court: Well, if tliev were the only letters he received, vou 
might say so, but how do we know that he didn’t receive other 
letters. 

161 Mr. James McNeill: We don’t know, unless he so testifies. 

The Court: That is the point. I am inclined to exclude 

those letters which came after the deal was consummated, and which 
it is asserted contained no reference to the deal, and I am not inclined 
to hear testimonv as to whether he received anv other latters or not. 

C V 

Mr. .Jackson: May we note an exception? 

The Court: I will allow an exception. 

Thereupon the witness testified th at he finst learned of the con¬ 
summation o f the deal about June 10. 19 2U. bv a letter from Mr W." _ 
\V. Bour ^ anWriihscgiTehtlv'about .Time 1920^ hp — 

ac count o f ColonelTohnston'T'death in a Greenville, South Carolina 
ptr^r, an^ thereupon innnediately went tp.. WasHin^tpu'^ that “u^iT"' 
Ins arrival in U a^ihgtoiT lire'JTi^!'f"]i'lace he visited was the office of 
Mr. .John C. Gittings because he knew Mr. Gittings represented 
Colonel Johnston and went there to find out about some things; that 
he inquired for Mr. Gittings and Mr. Mattingly told him Mr. 
Gittings was in New York and would not be back for two or three 
days, to which he replied that his business there was to inquire 
about Colonel Johnston’s family, whereupon Mr. Mattingly asked 
nim if he knew the Colonel to which he re])lied that he did—very 
well; that he and the Colonel had been neiglibors and close friends for 
years; thereupon Mr. Mattingly asked him if he knew about where 
Colonel Johnston wa^, to which he replied that he did, having seen 
an account of the death in the paper; that he thereupon a.sked Mr. 
Mattingly where he could find Colonel .Tohn.ston’s family to which 

• V % 

Mattingly replied that he could not but that they were in the city to 
which he replied, ‘'\Vel l, my business es to find out something^bout , I 
the shape he left his family in,’^ to" wTncli Ylr. MattiiigTy i i 

162 replied, 'T am glad to tell you he left them in good shape,”/1 
and then he went on to tell him about the Dare County *' 

deal. He asked Mr. ^Mattingly if Colonel Johnston had made any 
money out of it to which he rei)lied. “Yes. he made a good pile.” 

The Court: Of course, that U not evidence that he did make 
money. 

Thereupon he asked Mr. Mattin.< 2 ;ly if lie could o:ive him the name 
of anyone wlio mi^ht know the present location of the family and 
thereupon he wa.< furnished the name and address of Colonel Lassiter, 
and followinc: thi;5 information, he called at the office of Colonel Las¬ 
siter in the Woodward Huildina; and Colonel Lassiter directed him to 
where he could find Mrs. Johnston at the Arlinp:ton TTotel, and upon 
this information he went over to the Arlington and met Mrs. Johns¬ 
ton and her daiiahter. 

Q. What followed? A. I went up and talked with them. We 
had a talk about things in general. Mrs. Johnston told me about the 
Cvolonel dving and so forth and so on, and finallv after awhile I 
believe Bertha told us we would go for a little ride. She ordered her 
car and we went out and she stopped at a hospital, and went in, and 
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Mrs. Johnston and myself sat out in tlie ear and we discussed things 
in gencrah and I brought up tlie subject of this deal and how the 
Colonel came out witli it, and she told me she knew very little about 
it. that I would liave to see Mr. John C. Gittings; that he liad things 
in cliarge: that the deal was ])ut througli, Init tliat it was tied up by 
Mr. Van Gorder; that he had entered suit against it fo?>?r some sort 
of commission, and site didn't know much about it. but they 
didn't get anytliing out of it up funtil that time. I told her 
I had a claim against tliis estate, and said, su])pose you 
knew about it", but she said no. she didn't. So, T pulled out this 
b'uncli of checks and drafts an<l said. *b\ll of tliese I have been .'^eud- 
ing to tlie Colonel." T said, "I want vou to look after mv interest 
in it; I want to be taken care of." She referred me to Gittings. 

Well after tliat- A. Well, after that, in the macntime we 

Went on l>aek to tlie Arlington TIotel. and I went on hack to my 
h* tr!. ami tlien I went liaek tlie next morning: wont hack to Colonel 
I a.'^siter’s otliei^ and talked it over with Colonel Lassiter. I askoil liim 
all al>out it. I a>ke<l Colonel Lassiter if he could give me the name 
ef- oiiir gof)d lawyers in Washington, that T wanted to put my claim 
in the hands of some lawyers. T was afraid I would liave to do it if 
1 eoubl get notliing. He told mo that there was a Xortli Carolina 
l:oy in the same huilding that was a good straiglit fellow, and that he 
woubl recommend liim. and he carried me up ami introduced me to 
Mr. Kohert If. MeNeill. 

When was tliat, Mr. Klli?i<>n; t liat was ab out tlie 2«Stli of June, 
Ibis? A. Yes. sir. right along al kvuT tlmre? so T went on up and"^ 
talk(Mi matters over witli Mr. NleXeill. and then T went down and 
tohl ilr. MeXeill that 1 would he l>aek and sec him again, that i 
would like to go into it. and T felt like I was going to have to em- 
]>loy somehody. hut I didn't kiunv yet whetlicr I would or not. 

I went back to Sontli Carolina and went to Greenville, and went 
to Mr. ITaynsworth. T knew he had a claim against this party, and 
1 tried to sell my claim to liim: asketl wliat lie would give 
ItJd for it. Mr. llaynsworth said lie would ratlier sell his. 

I di<l not s(dl my claim to Mr. Ilaynswortli and upon liis 
insisteneo I took his. 1 made a trade with Mr. llaynsworth 
Dceemljer 10, UUO and tlien I came hack to Washington and em- 
]>loved Mr. MeXeill and his brother as counsel, that was January S, 
1010, and after tliis 1 began to hunt U]> things T had, letters and 
things of that kind, to show tliat I wa« in this deal and it had not 
1 Cell settled with, and I began to get all the information T cvuild and 
nil tlie data and send it up to Mr. MeXeill, and I made several trips 
up to st*e him. and I have been pushing it right along the l*est I 
knew liow up until today. 

Q. Yon have been financing this litigation? A. Yes, sir: I have 
bec!! financing everything that came along. 

yiw James ilcXeill: Xow. if your Honor please, upon a further 
exaviiination of the letters written to Mr. Ellison by Mr. Johnston, 
subsequent to this sale, I find that they do refer to the matter in a 
general way. and make promises to take care of him and all that. 
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and I think they are entirely competent. Mr. Gittings has seen 
them, and objected to them. 

Mr. Gittings: Do you mean the three letters written after the sale? 
The Court: Still recognizing an obligation to account? 

Mr. Gittings: It doesn’t refer to the Dare Lumber Company prop¬ 
osition in any way. 

105 Mr. .James McNeill: The material part of it, we think, is 
the paragraph that reads as follows: 

“Now, Clarence, don't give up the ship of state. Sit steady in the 
saddle and I assure you just as soon as I can get anything across I 
will help you like you have done to the writer.'’ 

The Court: I think that can go in. If the whole letter qualifies 
that particular statement, vou mav read it. 

Tlioreupon tlie following letters were identified as being in the 
liandwriting of K. E. Johnston and offered in evidence in behalf of 
the plaintiff as follows: 

March 13, 1918. 

“Mv Dear Clarence: 

'*My buyers are from New Orleans, La., and we arc trying to get 
everytliing lined up before we make too many moves. Just as soon 
as things are shaped up so we know sure, I will arrange to meet you 
at some point and post you fully how to act in the deal. Of course 
you understand nothing is sure until completed, l^ut you are in 
the deal if it comes to a head. There will be a good commission to 
lie divided and I will give you half of my part. 

“If we can only tide things over until this war is over with our 
knowledge of timber we can make some big money. I think this 
summer will .'see it over. I hope and pray you can hold things down 
so you won't lose out like I have done. There is an old saying, 
where there is a will there is a wav. I know wc have the will and we 

4 

will find the wav. 

“I will let you hear ju.«t as soon as wc got matters in shape. 
“Trulv vour friend, 

“R. E. .J.” 
“Mav 25, 1918. 

“My Dear Clarenxe: 

“Yours received on my return here this A. M. I am working on 
my 14.000 acre deal in Arkansas and if I ever can get it working 
riglit I will want you to go with us to Arkansas to play your pari. 
There is seven hundred million feet of white oak and the ground 
is underlayed with iron, coal, lead and zinc and oil and gas, and T 
am trving to reserve the mineral rights if this can he done. It will 

V * 

make us all wealthy and a life jol). There is nothing doing 
16f> now in the Saluda deal. I am looking forward to some good 
times in our line. 'We must he ready and T have made some 
good connections, people '"’ho have the money and I am confident 
Wc will succeed, hut wc wil] have to have patience. I will let you 
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know By wire so you can meet us at Memphis. I think now some¬ 
time on or hefore June 20th. Bertha draws down about $200.00 per 
month and we are living easily. But am anxious to get on my feet 
again, and. C. H.. am going to do it. Watch me. Keep uj) your 
courage, as we are sure to come out all 0. K. lioland is in France 
and has made good connections there in a business way. he writes 
me, and he will have some good contracts and we and he will always 
remember vou. 

“S*incerelv vour friend. 

E. 


Cross-examination: 

That he cannot remember exactlv when he last saw Colonel 

% 

Johnston but thinks it was sometime during 101b. at the ISt. James 
Hotel: that he was with Colonel Johnston in St. Louis one time but 
does not know whether it was lOlS <tr not: that he was there with 
him with reference to a trade of timber land in Florida for a hotel; 
that he doesn't know anytliing about tlie Arkansas deal except what 
Colonel Johnston wrote him: that he ha<l an interest in a Florida 
deal: that he cannot remember as to what vear it was when he was 
with Colonel Jolinston in St. Ivouis. wliether it was FJIS or 1917 
but it was in the month of Januarv: that he never saw Johnston at 
Charlotte or Salisburv. North Carolina in 1917: that Salisburv is 
the point wlicre the i'outhern Railroad liranches ort’ to Asheville; 
that he does not reineinher seein<i' Johnston between Salisbury and 
Asheville durinu- the year 1017; that he doesn't think he saw 
him there as late as October 17, 1017; that he doesn't remember 
meetine: him there in that year: that he rcmcmbei*s meeting 
167 Colonel Johnston at one time at Salisbury and also at Marion, 
North Carolina but that was earlier than 1017; that must 
have been along toward lOlo. possibly further back than that; that 
he onlv met Colonel Johnston one time at Salisburv in his life 
and that was further back in 1017 and was in reference to some 
kind of a deal with some follows in Knoxville. Tennessee, which did 
not materialize and never amounted to anything; that he knew 
Colonel Johnston in 1002 and had been intimately associated with 
him in timber deals from that date. That he knew him to be a large 
operator in timber lands. 

That he is forty-five years of age and in 1002 and down to 1908, 
he was a hotel keeper at Seneca. South Carolina: that he was not a 
large timber dealer but was helping Colonel Johnston who was a 
large dealer for whom he was a sort of a secret Tiian; in other words 
Colonel Johnston called him his Lieutenant; that he went out and 
got options on Ipmber for Colonel Johnston with Colonel Johnston’s 
monev and boosted for him. 

He got a commission and that in some instances was fixed at fifty 
per cent or $1.00 a acre and in other instances it was on a percentage 
basis: that he knows of the Saluda River Lumber Company but never 
bought any timber for Colonel Johnston which subsequently went 
to that company: that he has heard of the Border State lluraber 
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Company of South Carolina but never bought a stick of lumber for 
Colonel Johnston that went into that company. That he never 
heard of a lumber company called the Tri-State Lumber Company, 
of which Colonel Johnston was President in 1908 or 1906; that he 
remembers a mill of that company was situated at Calhoun on the 
Seneca River but never bought any timber that went into that com¬ 
pany. 

168 That company was known as the Benedict-Love Lumber 
Company and that was the first deal he and Colonel Johnston 

ever made together; he thinks Mr. Benedict was president of that 
Company; that was along in 1902 or 3; that he never knew that 
company under the name of Tri-State Lumber Company but as the 
Benedict-Love Lumber Company; that from 1904 on up to 1910 he 
was interested witli Colonel Johnstin in buying or selling timber 
lands and in those deals he received some thousands of dollars but no 
big amount; that his percentage was hardly ever fi.xed in the deals 
but he had to take what Colonel Johnston gave him, ncarlv everv 
time. ai< he alwavs had to leave it to him: that lie does not remember 
about makin^»‘ a claim against Colonel Jolmston for $8,000.00, but 
lie does know that in every deal he had from tlie beginning he had 
to enter suit to get his commission of $2,000.00; that be doesn't 
remember that he was making a claim against Colonel Johnston in 
1907 but he does say that in every sale he made a claim because he 
had a claim. 

Thereupon a carbon copy of a letter purporting to be dated Janu¬ 
ary 2. 1908. really dated in typewriting in 1907 with 1908 in lead 
])encil over it was produced, and upon seeing the letter witness stated 
that he cannot say whether he got the letter or not but he thinks he 
did; that he never owed Colonel Johnston any money in liis life but 
does know that Johnston made a claim against him for $8,000.00 
but he further savs that he doesn’t owe him anv monev and did not 
at that time: he doesn’t think he ever put any claim against John¬ 
ston in the hands of Douglas and Douglas of AVashington. D. C.. that 
he doesn't know of Douglas & Douglas but he knows Charles A. 
Douglas with whom he has had some correspondence way back. 

169 That he sometimes reads the newspapers, the head lines 
mostlv; that the first he heard of Colonel Johnston's death was 

in 1918; and he read the account in the (Irccnville, South Carolina, 
paper. 

That he met IV. W. Bourne and Colonel John?ton together a.s they 
were associated together and took him in and then there were three 
of them, and Bourne passed his place to come to Washington and he 
asked him to sec Colonel Johnston and sec what hapi)oncd about the 
Dare County deal; that he couldn't say positively that Bourne was 
in the Tallahassee. Horida. deal: that Colonel Johnston and Bourne 
had been down there together but in his and Colonel .Johnston’s 
dealings Bourne was not in it so much : that he was interested in the 
Tallahassee deal and financed most of it himself; that he was not 
interested with Colonel .Johnston in any deal in Arkansas: that he 
had a good many letters from Colonel Johnston in which he kept 
referring to a tittiber deal in Arkansas but he never did get him into 
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that deal at all; that he never took any interest in it and knows 
nothing about it; that he was never interested with Colonel Johnston 
in a deal in Florida and Georgia which related to ties, getting ties and 
.selling them to the French Government; that he had several letters 
from Colonel Johnston referring to the tie deal but he never got into 
it and never did take any stock in it and did not agree to get out 
and get the ties: he would have agreed probably if the deal had ever 
gotten to that point; that he was not interested in the gun stock deal 
with the Italian Government; that he had several letters from Colonel 
Johnston mentioning gun stock but he didn't know anything 
170 about the gun stock business. 

'I'hat at one time he and Johnston were interested in look¬ 
ing up timber for the purpo.«c of disposing of it to a company known 
as the General Lumber Company of New York but never made any 
headway and never got any option on timber for said company. 
That he did write the President of the General Lumber Company 
that he had a large tract of timber and offered it to him and went 
to .see him several times. There may have been one or two, but not 
verv manv items of timber that were in South Carolina or North 
Carolina in 1014-1916. that he undertook to find purchasers for; 
that he doesn't remember very many; that he was never interested 
with Colonel Johnston in endeavoring to make a sale of the Saluda 
River I.umber Company property in South Carolina or North Caro¬ 
lina: that he had several letters from Johnston in reference to that 
but he never took it up; that he had nothing to do with the Border 
State Lumber Company and was not interested with Colonel John¬ 
ston in endeavoring to make a sale of the properties belonging to 
that company. 

Q. Now. you produced a contract here yesterday in 1015 which was 
offered in evidence, and you produced a lot of checks, drafts, and 
notes, which were also offered in evidence. Is it your contention 
that those notes and checks and drafts, or the money that they repre- 
.<cnted was advanced by you in relation to the Eastlake Lumber Co. 
deal referred to in that contract? A. Yes. sir: not only in that 
contract, but he ju.«t followed right on up. When that contract. 
Flynn, and Yeager, did not materialize, he followed right on with 
the other parties and kept me right in line with letters keeping me 
in touch with it. 

Q. That is everything he did subsequent to the Yeager option 
falling down, these letters referred to the fact that you would be 
interested in it? A. Yes. 

Q. That when you were advancing money you were advancing 
money to put through some deal with relation to these prop-rties in 
Dare County known as the Eastlake Lumber Company and the Dare 
Lumber Companv: .«ome deal that he claimed he was endeavoring to 
put through at that time? A. Yes: I was advancing money to put 
through a deal with Flynn and Yeager or any other buyer who he 
might find. That was the understanding; that he would take care 
of me regardless of who bought it. 

Q. I am not talking about what he said to you; that is what these 
letters refer to? A. Yes, sir. 
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171 That previous to the contract of June, 1915, he had other 
contracts with Colonel Johnston in writing relating to the 

Dare County property. 

Thereupon a paper was exhibited to the witness purporting to bear 
date of September 10. 1914. and ]>urporting to be signed by R. E. 
Johnston. IV. IV. Bourne and C. H. Ellison and witnessed bv Henrv 
J. Sappey and R. Roten. and after e.xamining same witness testified 
that the signature appearing thereon was his signature and that he re¬ 
called said contract, and that the witness Roten is the man who wit¬ 
nessed his signature, and he thinks Sappey witnessed the other sig¬ 
natures; that he remembers Roten but does not remember Sappey; 
that he doesn't know who prepared tire contract as it was already 
prepared when he fir.>:t saw it. that previous to this contract, bearing 
date of September. 1914. he knew a man named R. W. Lassiter, hav¬ 
ing met him a short time before that contract was made; that he 
doesn't think Mr. Lassiter was interested in the contract; there is a 
telegram there that refers to Mr. Lassiter but it is ahead of this, 
where Colonel Johnston wanted him to put up so much money; the 
telegram was never even otl'ered and has no bearing on this. 

Thereupon a telegram whicli was dated December 7, 1914, was 
exhibited to witness, and after examining same witness tes- 

172 tified that said telegram was from Colonel Johnston to him; 
that the telegram is in reference to the agreement that was 

drawn up three or four davs ahead of it. which was never signed; 
that he backed out himself and didn't sign an agreement with 
Colonel Johnston becau.'^e he thought that they wouldn't put up the 
money and wanted him to furnish it all. 

Thereupon counsel for defendant offered in evidence a contract 
dated December 10. 1914. as follows; 

“This agreement made and entered into by and between R. E. 
John-ston and W. W. Bourne, ]>aity of the first part, and C. H. Elli¬ 
son. Party of the Second Part. witnes.«cth : 

“That whereas, the said parties of the first part have, at a great ex¬ 
penditure of time and money, utider negotiations a sale of a certain 
saw mill plant and cc|ni])ment. located at Elizabeth City, N. C., be¬ 
ing the property of the Dare Lumber Com])any. and a certain tract 
of June timber land, in fee simple, of about 187.000 acres, more or 
less, in Dare County. X. C.. being the property of the East Lake Lum¬ 
ber Co., and have succeeded in closing a conditional sale with L. D. 
Gilbert, representing himself and others, bearing date of November 
20th. 1914. and, 

“Whereas, the said parties of the first part need more capital with 
which to consum-ate this deal, and the personal services of the party 
of the second part: and. 

“Whereas, the said party of the .■second ])art is a- experienced man 
in this line of busino.-^s and is desirous of i)utting up money and of 
rendering his personal seia ice to help ebnsummate the said deal and 
share in the profits derived therefrom: 

“Now. therefore, in consideration of the premises, and the sum of 
Five Dollars ($5.00) to each party paid by the other, the receipt of 
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which is hereby acknowledged, and in further consideration of the 
mutual covenants and agreements herein contained, the parties 
hereto covenant and agree with each other as follows: 

1. It is hereby agreed that separate options shall be taken from the 
said Dare Lumber Company and the said East Lake Inmiber Com¬ 
pany in the name of the Richmond Trtast & Savings Company of 
Richmond, Va., and said Company shall be designate<l as a trustee 
for all parties at interest, and shall collect all moneys and stocks do- 

rived from any sale effected with or through tlie said T-. D. 
173 Gilbert and his associates, and make all settlements and dis¬ 
bursements with and to all the interested parties, including all 
money, stocks, or other evidence of j>rofits derived from such sale. 

2. It is herebv agreed tliat the said Partv of tlie Second l^irt is t‘> 

•r * • 

put U|> the sum of one thousiind dollars ($1,000.00) and five hun¬ 
dred dollars ($300.00) subject to call on sight, to he used, by flic 
]>arties of the first part, as a common fund to cover tlie ex]>enscs of 
consummating the sale of tlie said property as aforesaid. 

3. It is hereby agn^ed that the said j^arly of the se(‘ond ]>art shall 
liave a one-sixth (1/0) interest in a.ll monevs, stocks, and other evi¬ 
dences of profits, accruing as profits from the consummation of tlio 
sale of the .'^aid tn’operty as aforesaid. 1 '0 to he paid to the partv of 
tl^e second part.: In the event the option.s is taken at twelve hundred 
and fifty thou.«and dollars ($1,230,000) in that event the fifteen 
hundred dollars ($1,300.00) tlnit the party of the second j^art puts 
up is to be returned with 20G interest to the i>arty of tlie second 
part. 

4. It is herebv agreed that out of the remaining interest, the said 
parties of tlie first part are to settle all commission to brokers and all 
out.side ]>arties that is now (‘ontracted. or mav hereafter be necessary 
to contract in order to carry this deal tlirough to a successful ter¬ 
mination. and the residue to be divided between the parties of 
first part, as per prior agreement or agreements necessary to le mad ' 
hereafter. 

3. It is hereby agreed that all the parties hereto shall woiL t-*- 
gether in harmony and put forth their best individual and unit'd 
efforts to secure the options on the said property of the sairl D;*r'> 
Lumber Company and the said Ivist I-ake Lumber Company at tl e 
very lowest price possible and to bring this deal to a successful 
termination. 

“In witness whereof, the parties hereto have set their hands and 
affixed their seals this 10th day of December, 1014. A. D. 

Signed and sealed in the presence of: 

R. E. JOHNSTON. \h. s.l 

W. 3V. BOURNE. [l. s.l 

C. H. ELLISON. [r. s.l 

3Vitnesses: 

HENRI J. SAPPEY. 

R. WROTEN. 
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That at the time of the contract of June, 1915, he had not met 
Mr. Yeager but had met Mr. Bourne: that he did not know 

174 at that time the character of option Mr. Yeager had; that he 
did not know a man named L. B. Gilbert, referred to in the 

contract of December 10. 1914: that he never met Mr. Flvnn of 
West Virginia, who is spoken of in the contract of 1915; that he did 
not know tliat Mr. Bourne was interested in the contract with Flvnn 
at the time he signed the paper: that the contract of 1915, is in his 
handwriting but Bourne wasn't there at tlie time; that there was not 
exliibited to him at that time a contract between Bourne, Johnston 
and Yeager; that Mr. Yeager was not there at the lime. 

That when he first heard of Colonel Johnston's death he got on a 
train and came to Wasliington and went to the office of John C. 
Gittings, where he was informed that Mr. Gittings was in New York 
and it was at the same time suggested that lie go to see Mr. Lassiter 
to find out where Colonel Johnston's family resided and from there 
he went up to see Johnston's family, and met Mrs. Johnston and 
daughter and went for a ride wiih them, and that he had a talk with 
Mrs. Johnston and she advised him to go to see John C. Gittings but 
he did not do so. but went hack to see Mr. Lassiter and went with 
him to see Mr. ^IcNeill and then went South to Greenville, S. C., 
and saw Mr. Haynesworth and subsequently made some deal with 
Mr. Haynsworth; that he did not go to see or write to Mr. Gittings 
in reference to any claim which he had against Colonel Johnston; 
that he did not go to see Mr. Edwards of Cornelia. Georgia at that 
time: that he doesn't rememher just when he met Mr. Edwards as 
he didn't know him at that time: tliat he cannot positively say 
whether he saw Mr. Edwards before the first of October, 1918, or 
not but thinks it was in the neighborhood of that date; that 

175 he went to see him but he doesn't know just when. 

That before he returned liomo from Washington upon his 
first visit there after Col. Johnston's death he had heard there was 
some litigation against Colonel Johnston or the Dare Lumber Com¬ 
pany brought by Mr. A"an Gordon but this litigation did not relate 
to the Declaration of Trust: that he had heard something about it, 
the Declaration of Trust, before lie came to Washington; that he 
had heard of it as earlv as 1910 and Vioforo he entered into the con- 
tracts with Colonel .Tohn.ston; that he knew there was a Deed of 
Trust or something of that kind: that he never did personally know 
it but heard it from Colonel Johnston; that at no time between 1910 
and Colonel .John.«ton's death, and prior to brinainc: this suit or filing 
claim in the Orjdian’s Court in this jurisdiction did he inquire of 
.John C. Gittinais as to anything pertainina to the Declaration of 
Trust; that he never -new that in 1914. Mr. Bourne in behalf of 
Colonel Johnston had a^nc to see Mr. Gittinas in an effort to get 
stock of the East Lake Lumber Company. 

That before going to Greenville, S. C., to see the ju^dgipent .cre.dit- 
ors, he knew that the creditors. Haynsworth, Thackstoln and Edwaxds 
had been trying to locate things but didn’t know of their starting-any 
litigation; that they had been on the hunt for quite awhile : that 
after he saw Mr. Haynsworth, lie entered into a trade with him per- 
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taining to bringing suit and that lie did finance and has financed 
this entire litigation; that that arrangement was made on December 
10, 1918; that at that time he had no interest in the Haynsworth, 
Edwards and Thackston claim but went to see them to sell his claim; 
he knew they had a claim ; that he did not purchase the Haynsworth, 
Thackston and Edwards judgment: that the contract with the judg¬ 
ment creditors was made in December 10, 1918. and is in writiii'j;: 
that he went to Greenville to see Mr. Haynsworth on his own judg¬ 
ment. 

176 The note bearing date of September 7. 1916. is one of the 
notes referred to in Colonel .Johnston's letter of that date in 
which he asked that note be discounted; that he did not discount 
the note: that he doesn't remember having represented in his reply 
to that letter that ho would not have it discounted and in the same 
connection asking Johnston to n.>;c his. witness’ note: that he never 
suggested to Johnston to see if he could use his note in Wasliington: 
that he claims that he advanced Colonel Johnston ijSoOO.OO in cash 
on that note: that the advancement was made on two difi'erent oc¬ 
casions and he cannot fi.\ the date: that he thinks he saw Colonel 
Johnston more than once in 1916. but doesn't remember how nianv 
times he did sec him; that he was in \Vashin<»ton after Sentemher. 

he thinks two or three times and saw Colonel -Tohnston ev. ry 
time, as he came to Washin.uton for tliat |)nr])ose; that he doesn't 
remember tellin.a' ( olonel Johnston in a letter in res)H)nse to liis 
request to have the $o00.()0 note diseounted. tliat ho eouldn't _uet t! (‘ 
note diseounted: tliat he doesn't remember writing Colonel Johnston 
for a loan of $1.000.Oh; tliat he had said several times to Johnston 


that he had no money and that he was broke: that he made liiis 
statement after September. lOlG. because he was about lirokc: ti:at 
Colonel Johnston drew a draft on him in the latter j>art of Novcmh(*r 
for $ 00.00 to wliich he re])lied that he was unable to meet it. and 
the draft went back to the Ijank and that Johnston took it up and 
notified him, sayin.e: that he apjweciated his s])irit and was very sorry 
he couldn't help him; that the draft shown him is llie oim 
177 he didn't meet but ]>ossibly could have met it but di<ln’t d** 
it; that ho possibly said to Colonel Johnston that he couldn't: 
tliat he doesn't remember Siiyinj: to Colonel Jolinston, after tlie draft 
liad been returned, that he didn't know it had been returned and if 
it Inul stayed he mi,u;ht have liotten the money. That he couldn't 
sav that between the Gth dav of September, 1916, and the 27>t!i dav 
of October, 191t>, he was sending or giving money to Colonel 
Johnston. 

That he saw Colonel Johnston all along but couldn’t tell exactly 
when, he would just take a spurt up here and back and backwards 
and forwards, and doesn't know when it wa.« he did .«ce him: that 
he saw Johnston frequently in 1917 and had long talks with him 
in relation to different deals on hand: that he is practically sure he 
gave Johnston money two or throe times between the period of 
October. 1916 and September 1. 1917: that he gave him cash on 
the $300.00 note but not all at once. That he doesn’t know whether 
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or not he was in Washington between September, 17th and November 
14th, 1916. 

Thereupon counsel for defendants offered a letter dated November 
14th, 1916, as follows: 

“Seneca, S. C., Nov. 14, 1916. 

“Dear Col. : 

“The draft come that you made on me and I made arrangements 
with Edwards the President of the Bank to pay it and charge it to 
me so he promised to do that. So today I went to the bank to take 
up the draft and the (Cashier) had done returned it without saying 
anything to me, so that is the reas^on I did not pay it. I did not 
have the money when the draft come in but thought 1 had it fixed 
and did but the man I arranged with did not tell the (Cashier). 

I hope you got it fixed some way. Well what has been done? 
ITS Have you made any headway with the deal? Col., I believe 
things are going to get better for us since Wilson has been 
i-o-('lccted. 1 believe the moneyed people will turn it a loose— 
Write and let me know what is going on—I do hope you have had 
good lue/i since I heard from you—\Vith kindest regards to yourself 
and family, I am, 

“Yours trulv, 

“C. H. ELLISON.” 

(). The la.st time you heard from him previous to the writing of 
this letter, you have furnished tlie letter and jiut it in evidence? 
A. What was that? 

Q. The last time you wrote to Col. Johnston previous to—I mean, 
the last time you heard from Col. Johnston previous to November, 
1916, you produced that letter and put it in evidence yesterday? 
A. I don’t know sir, I put in lots of tliem. There may have been 
some others. I got letters from him everv dav; .sometimes two a day. 

Mr. Jaekson: I don’t see any letter of November 14. 

Mr. Gittings: I didn’t .say November 14. I said the last time 
Mic’. ious to writing this letter. 

Mr. Jackson: AVe put in letters up to 1918. 

That he didn’t meet Mr. Bopes, referred to in Colonel Johnston’s 
correspondence and never knew where Mr. Bopes lived. 

Redirect examination: 

That he doesn’t think that he ever had other contracts relating to 
this property in writing except the one of June, 1915, and the one 
produced by Mr. Gittings, dated December 10, 1914; those were 
the onlv two. 

That he never went to see Mr. Gittings after leaving Mr. 
Johnston on the dav he had the talk with him, as he didn’t 
171 care to put himself in Mr. Gittings’ hands: that he did ask 
Mr. Bourne to step in and see Air. Gittings but doesn’t think 
he asked anvbodv else later. Afterwards Bourne wrote him that he 


110 


E. B. CIIISWELL, ETC., VS. I.. M. JOIIXSTOX ET AL. 


would see Gittings and made a report of his interview; Mr. Bourne, 
who saw Mr. Gittings is the same one who is in Court. 

That he knew or had lieard of tliis declaration of trust with Mr. 
Gittings, which is the subject of this litigation and had been told 
about it by Colonel Johnston several times along from 1907 until 
1916 or 1917; that he talked the matter over with Colonel Johnston 
a great many times the first time being in 1907; that it may have 
started in 1909 when he came and visited Colonel Johnston and 
met Mr. Gittings at that same time. 

That Colonel Johnston told him lie had put all the stuff he had 
Tn i olnheT Jack Gittings' liands; that Jack was his attorney and a 
r.ersonal friend and an all right fellow and he had done it so that 
xM?q I el lows down there in South (arolina couldn't touch him ; that 
^T?e had had it fixed ^o that they couldn’t get iis inucli as a posta ge 
stamp out of him. That Johnston first told him he had put it in 
Jack^s liands for liis benolit: that Jolniston never told him that he 
liad put it in Jack (.fittings' hands for bis family and lie never heard 
of sucli a thing until this litigation started: that the first time he 
heard of it being put in Gittings' hands for liis family was after 
this started; that Johnston told him it was in Gittings' hands for 
him (Johnston.) 

This witness further testified tiiat lie didn't have anv reason for in- 
quiring of Mr. Gittings about the Declaration of Trust; that he didn't 
think to ask him about it because ho knew (Sittings wo-l-n't do 
anything from the message ho had gotten from Mr. Bourne. 

ISO Recross-examination: 

That he did not send Mr. Bourne to see Mr. (Sittings as his agent; 
Bourne was coming to 'Wasliington and he asked him to sec Gittings. 


W. W. Boi'RXK was thereujion called as a witness on behalf of 
the plaintiff and testiffed as follows; 

Direct examination: 

That he resides at North Augusta, South Garolina at ]>resont and 
tliat liis occuiiation is lumberman and lumber and timber dealer; 
tliat he knew Colonel R. E. Jolinston during his life time; that he 
also knows Jolin C. Gittings and tlie Johnston family and widow; 
that he thinks tliat the fir.<t time he met Colonel Johnston was about 
lOOfi in Greenville. Soutli Carolina, wlien lie was a resident of that 
place; that he doesn't know when Johnston left Greenville, South 
Carolina to move to 'Wa.'^liington: that he has lieard of the interests 
of Colonel Johnston in certain ]>ro)>crty in Dare County in western 
North Carolina; tliat lie had relations witli Colonel Johnston as to 
tliat property in the Fall of if lie remembers correctly; that 

lie did not at that time know Mr. Ellison: tliat ho thinks the first 
time he met Mr. Ellison was somewhere near tlie first of December, 
1014; that at that time lie had a contract witli Colonel Johnston 
as to an interest in the Dare County property: that the arrangement 
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bctvv-ccn him and Colonel Jol,n?ton was in writing but that he has 
not th.e <‘ontract in his possession; that it was in the form of letters 
which he had in his hand grip and that his hand grip and 

181 suit case were stolen in the depot at Atlanta, Georgia; that 
he lost the letters; that on December 10, he and Colonel 

.Tohnston entered into an agreement with Mr. Ellison and the paper 
writing shown him is the agreement; that the signature to the papers 
shown him is not his signature but was signed for him by Colonel 
John.>^ton, which he authorized: that he doesn’t know of his own 
knowledge that Mr. Ellison advanced certain monies to Colonel 
Johnston between Sei)tembcr 1914 and June 1915. 

^’hereupon the following occured: 

(i- In the course of your relationship with Colonel Johnston, state 
to liis Honor what he may have told you, if anything, with respect 
to his holdings in the Eastlake Lumber Company? 

Mr. Gittings: IVe object. 

Bv Mr. Robert McNeill: 

Q. As to where those securities were, and in whose hands. 

Mr. Gittings: This is a party to the litigation, your Honor. 

Mr. Robert McNeill: Yes. 

The Court: 1 suppose I shall have to exclude that, then. 

Mr. Robert McNeill: If your Honor j)leaso, we e.xpect to prove by 
this witness, in substance, what tender of the witness Ellison was 
yesterday, that he stated categorically to this witness that he had 
])laced these securities in the hands of Mr. Gittings to avoid the pay¬ 
ment of existing liens, particularly the judgment in South Carolina. 
The Court: You may note an exception, under that offer. 

Th.is witness further testified that he knew Colonel Johnston visited 
South Carolina after 1914; that he went to that state with him; 
that the last time he was in South Carolina with Colonel 

182 Johnston was in the Spring of the year 1914, and during 
the year 1915; that he travelled through the state with 

Johnston on a train; that thev usuallv travelled on what is known 
as tlie day coach but sometimes took a pullman; when travelling on 
the Southern through that section of Greenville, Johnston usually 
took a pullman, and in passing Greenville at one time, he went 
into the toilet, and thereupon the following occurred. 

(). Did he state to vou whv he went in? A. He did. 

W V ^ 

The Court: I believe that would be in the nature of an admission. 
Mr. Robert McNeill: We intend to show that Johnston went in and 
stated he went in there for the purpose of avoiding being served with 
pajx^rs. 

The Court: You may have an exception. It will be excluded. 

Tliis witness further testified that he had three or four contracts 
with Johnston and several most important letters; several letters 





112 


E. B. chisavell. etc., vs. l. m. johxstox et at. 


written bv Jolinston to him for drafts and monev and things of that 
kind; that when he went to look for these, he found they were gone; 
tliat lie and Johnston made two or three contracts, two at least, about 
Xovember 1914. That they were stolen and he cannot produce 
them. 


That he is one of the claimants in this case and knows Mr. Ellison, 
another claimant in the case: that he recalls a conversation that he 
liad with Mr. Kllison sometime in the vear 1918 and 1919, when 
Ellison asked him to see Mr. Jack (uttings and have a talk with him 
about this matter, and as a conse<iuence of EllL'^on's reciuest, he went 
to see Mr. (littings; that he told Mr. Gittings, as he reniem- 

183 bers, that Mr. Ellison had some claims and liad a number of 
letters, checks and drafts that he^ had jiaid to Colonel John- 

.'^toii, ami a contract or two and he told him that ho thought that 
these j>eo{>le in South Carolina were all aware of the conditions that 
existed, and that it was his opinion that action wjis liable to be 
brought if there wasn’t some settlement made: that in this connec¬ 
tion, he menlione<l Mr. Elli.-on by name: that he doesn't know that 
he mentioned Mr. Ilaynsworth's name but said those parties in South 
Carolina had claims: that according to his best recollection Mr. 
Gittings said to him in re))ly to tell Mr. Ellison to mail him his 
checks and papers and one tiling and another and let him look 
them over: Gittings (lidn't .siy what he would do, whetlier he would 
do anvthing or not. onlv that he would consider them: that he made 
no statement as to other claims at that time excei)t his own. about 
which he told Gittings that he ha<l advanced a great deal of money 
to the Colonel, and had an understanding and agreement that when 
the ]>ioperty was sold, lie was to have something out of it, to which 
^Ir. Gittings replied that he liad no right to make any settlement with 
anybody, as lie was h.olding tlie pn»porty for Mr. Johnston's family; 
that he thinks Gittings told liim something about the amount of the 
estate but he doesn't remember that he told him tlie exact amount, 
only what the East Lake Eumber Company pro]>erty sold for; tliat 
Gittings told him that it was sold for : lie said that the 

company got about $200,000, and that the balance went to his 
brother, Jullien kh Gittings of Baltimore: that Gittings told him 
about the meeting of the Board of Directors of the company, 

184 and that they arranged to ])av Colonel Johnston about $20,- 
000.00 and liimself $10,500.00. and Mr. Van Gorder about 

$10,000.00. and some lawyer about $3,500.00 or $4,000.00; Gittings 


told him that there was some more coming to him aside of what 
was arranged at that meeting; that lie doesn't believe Gittings men¬ 
tioned anything about an automobile belonging to Johnston per¬ 
sonally. He did sav that he had bought an automobile for the 
Colonel. He said soniethinc: about money found on the person of 
Colonel Johnston after he died, but doesn't know that he mentioned 
tlie amount of it: that Gittings said that Colonel Johnston had 
money and that the balance of the juoney that the Colonel had not 
used was turned back to him (witness); that on this occasion he 
talked with Gittings pretty much all one afternoon and there was 
a good deal said. 
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Thereupon the following occurred: 

A letter purporting to be addressed to Mr. C. A. Yeager and pnt- 
porting to be signed by IV. IV. Bourne, dated March 31, 1915, was 
offered and admitted in evidence, as follows: 

“The Hotel Harris. 

“Washington, D. C., 3/31/1915. 

“Mr. C. A. Yeager, 

“Marlinton, W. Va. 

“De.\r Mr. Yeager: 

“Since you left hero Col. and T have gone over carefully the 
matter of the profits of the Dare County deal and we think it would 
bo fairer to vou for us to have one-fourth and vou three-fourths of 
the i)rofits, whatever they may be, over and above tlie cost price of 
the property. This leaves you free to make such division of your 
interest as you see fit and us to make sucli disposition of ours as the 
ca.se might demand. -And we have blocked out a short memorandum 
of agreement along these lines. We feel it is more liberal to you, 
and we want to put you in the best po.ssible position to close this 
deal and we are ready and willing to do anything we can to assist 
you in closing the same as early as possible. 

“You and Col. .Johnston can go into the matter together and de¬ 
cide what action you think is best. 

185 “Wishing you great success, I beg to remain, 

“Yours verv trulv. 

“W. W. BOURNE.” 

Thereupon there was identified and offered in evidence an un¬ 
signed agreement between C. A. Yeager and R. E. Johnston and 
W. W. Bourne, mentioned in the foregoing letter, and which is as 
follows: 

“This memorandum of agreement between C. A. Yeager of the 
one part and R. E. Johnston and W. W. Bourne of the other part, 

“Witnesseth: 

“That for and in consideration of the premises and the sum of 
one dollar, paid to each party by the other, the receipt of which is 
hereby acknowledged, the parties hereto mutually agree that in the 
sale of the property of the Dare Lbr. Co., of Elizabeth City, N. C.,, 
consisting of double bond mill and all equipment, and the property 
of the East Lake Lbr. Co., consisting of 187,000 acres of timber 
land, through the instrumentality of the parties hereunto, they shall 
divide the profits over and above the cost price of the above property 
between them as follows: Three-fourths to the said C. A. Yeager and 
one-fourth to the said R. E. Johnston and W. W. Bourne. 

“Witness our hands and seals this 1st day of April, 1915. 

-, [l. s.] 

-, [L.S.]” 


8—4010a 
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Cross-examination: 

That he knew Mr. Elllison wlien the memorandum of agreement 
between C. A. Yeager on tlie one part and R. E. Johnston and W. W. 
Bourne on tlte oilier part was prepared; that prior to writing said 
])aper, there was in existence an agreement between liimself and 
Johnston and Ellison with reference to the sale of the two 
ISb {>ro{)erties; in Dare County, North Carolina, in which Mr. 

Ellison was to have a one-twelfth of the profits; that he knew 
subsequently to that that Mr. Ellison was given an agreement giving 
him one-twelfth of the Yeager contract; that the contract signed by 
Mr. Ellison with Mr. Yeager is the contract that set forth that Ellison 
was to have one-twelfth: that Colonel Johnston took that up; that he 
didn't know anvthing about it until after it was drawn: that on the 
agreement with Mr. l^llison. he was to finance the (ulbert deal and 
Johnston and himself were to give Ellison back the $1,500.00 and 
interest on it and one-twelfth of the profits; that he heard later that 
Yeager and Flynn had secured an agreement or option from the two 
companies, that is. the Dare Company and the East Lake Company, 
for the property at some price; that was done after he had left Git- 
tings and Colonel Jolinston: it had not been consummated when he 
left: that when he and Colonel Johnston were undertaking to make 
a r<.ntract with Yeager, it was understood that Yeager was to divide 
whatever he ennld get over $1,250,000.00, for this combined prop¬ 
erty between Itim, ('ol. Johnston, Yeager & Flynn but his share was 
to be confined to one-fourth of tlie profits; tliat is what the Colonel 
said was the best thing. That he doe.«n't think the agreement was 
ever signed because lie objected to it: that lie prepared tlie agree¬ 
ment but doesn't think tliey ever signed it; that he wrote the letters 
accompanying the contract, saying he wanted him to have the best 
tiling lie could: that he didn't want to do it but the Colonel insisted 
upon it. saying it was tlie best we could do; that he didn't think it 
was entirely fair but he would do it: that he knew John C. Gittings 
at that time: that be brought Mr. Yeager to Mr. Gittings in the 
spring or fall of ]fll5; that Colonel Johnston and he brought Yeager 
right to Gittings' office, and introduced him and discussed it 
LS7 with him: that he did not know Mr. Flynn and never met 
him through Mr. Yeager, as he never came here until after 
he had gone home. That it was re])orted to him by letter from 
('olonel Johnston that Mr. Yeager and Colonel Flynn had made a 
contract with the two companies, whereby the companies agreed to 
give an option on the property for a certain length of time for 
$1 250,000.00: that was not done when he left because Colonel Flynn 
was not here when he left; that he never discussed that matter with 
Mr. Pdlison; that he didnd even know that a contract was made with 
Mr. Ellison with regard to that Yeager business; that he didn’t even 
know that Ellison was putting up $1,000.00. That was kept from 
Iiini: that he thinks the first time he ever met Mr. Gittings was in 
February. 1014. or in the fall of 1013, just before he went south; 
that he remembers coming to Mr. Gittings’ office in February, 1914, 
with a letter from Colonel Johnston; that he doesn’t remember 
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whether the letter was written in his handwriting, possibly it was as 
he did a great deal of writing for Colonel Johnston when they were 
together; that he remembers going to see Mrs. Johnston at that time 
with reference to the subject matter of the letter. 

That he has no memory of having been to Washington with a 
letter addressed to one Mr. Du Bois; possibly he did but doesn’t re¬ 
member it and doesn’t think he did; that he doesn’t remember ever 
having met Mr. Anderson Dubois. 

Thereupon a letter purporting to be written December 18, 1913, 
signed by R. E. Johnston was exhibited to witness and he was asked 
if the body was not in his handwriting, to which he replied 
188 that the letter was in his handwriting but that the signature 
was that of Colonel Johnston. 

Thereupon a letter which purports to be written December 22, 
1913, from John C. Gittings to Colonel Johnston was exhibited to 
witness and he was asked if he didn’t see that letter before coming 
to Washington in February, to which he replied that he couldn’t 
seem to r-member that party he addressed that letter to; that he 
doesn’t believe he ever saw the letter before; that Colonel Johnston 
spoke to him about having a letter from Mr. Gittings but he thinks 
this is the first time he ever read it. 

That he did come to the office of Mr. Gittings subsequently to the 
date of that letter; that he did tell Mr. Gittings that Colonel Johnston 
had told him about the conditions existing in tlie trust; that he 
didn’t see Mrs. Johnston until after he had .seen Mr. Gittings when 
he came to Washington; that he did tell Mr. Gittings that Mrs. 
Johnston and Bertha were willing; that he doesn’t remember having 
told Mr. Gittings that Mrs. Johnston and Bertha had a letter from 
Colonel Johnston e.xplaining the situation to them; that he might 
have so stated but he doesn’t remember it. 

The witness after reading letter referred to stated that Colonel 
Johnston had written several letters to Mr. Gittings that witness 
didn’t see and he doesn’t remember ever having seen the letter 
shown him, dated December 27, 1913; that the Colonel wrote letters 
that wav and would tell him about them but he didn’t see them, and 
likewise he would receive letters that he would tell him about but 
would not show them to him. 


189 Thereupon the defendant offered in evidence letter from 
R. John.ston to Mr. Addison Du Bois, of Washington, 
D. C. as follows: 

“Toomsboro, Ga., 12/18/13. 

“My Dear Addisox: 


“I am here temporarily on a deal of about 10,000 acres, the same 
property you remember I looked over about a year ago. Mr. Bourne 
has a buyer for the property who is due here right after Christmas. 

“Our big pine deal in Fla. is moving along slowly but we think 
sure. 

“We have an extra fine tract of virgin pine timber with the rail¬ 
road running through it, of 4,500 acres that we wish to turpentine. 

“We have two good reliable turpentine people of experience with 
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some casli, toanis. wa^aons. itc., to take oliar^ic of it for us, but we 
need to juU up some collateral to hold the proposition until we get 
it started. As you know turpentine jiroducts are easli. 

"Now 1 want you to go to Mr. Chamberlain and get my Border 
State stock and exju'ess it to me at Sumatra, Fla. 

"Don't fail to give this your prompt attention as it will enable me 
to get what money T need to handle my business here and also to 
put tliis turpentine busines?^ in o]>eration at once. The tract of 
timber is one of the best in the state and I don't want you to fail to 
get this stock to me at once as in any case it is only tem))orary and 1 
can return it when I am through. In event of a sale of the Border 
State S. C. ju’operty this stock can be surrendered at any time. See 
Mr. Chamberlain and give him this information and ask him not to 

naaition it to anvonc. 

% 

"1 regret to hear that you are not well but ho])e on recei]>t of this 
v(»u are vourself again. 

"We are pulling for shore liere and are bound to succeed. 

"Wishing you the compliments of the season, I am 

"Sinccrelv vour friend, 

^ ‘ K. JOHNSTON.” 

"Address: Sumatra. Fla. 


Thereu)>on the <lefendant offered in evidence a letter dated 
2 12/14, from R. K. Johnston to John C. Cuttings, as follow:?: 


100 ‘‘Crawfordville, Fla., 2/12/14. 

*'Mr. J. C. Gittings, 

^'Washington, D. C. 

‘'Mv Dear Jack : 


"Tlie Viearer of this note. Mr. W. W. Bourne, is a very close and 
valued friend of mine who 1 have known for manv vears, who has 
been tried and found true. He and 1 are a.^^^ociated together in the 
b'ig pine deal in Franklin County, which we intended ])utting 
through the Maryland Trust Co., but this deal is temporarily post¬ 
poned on account of the times. 

"We have been here for some days rounding uj) a tract of about 
twenty thousand acres of fine hardwood timber, such as ash, oak, 
hickory, &c., which our purchaser cruiser has just examined and is 
liighly pleased with. 

"We are also closing contracts on at least fifty thousand white oak 
trees on the Ai>palachicola River, for which we have our purchasers 
ready and waiting, on which we anticipate making two dollars per 


tree, 

"Now the situation is simply this, we have reached the point where 
it is impossible to prosecute the work in closing these deals without 
souie more funds. 

"T want you as trustee of the estate to deliver to Mr. Bourne ten 
to fifteen thousand of East Lake stock. If you think it necessary see 
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Mrs. Johnston and get her consent. Should you think it best send 
your own stock and I will be personally responsible for it. Mr. 
Bourne will hypothecate it with an old friend of his for an indefinite 
period, for sufficient funds to enable us to close these deals. He is 
familiar with your trusteeship in this matter. 

'‘I have spent months of hard work on these deals and can't afford 
to lose out when I am so near success. 

“Mr. Bourne will be glad to give you full explanation, as he is 
fully acquainted with the entire situation. 

“Not having had an answer to mv last letter I feared vou had been 
sick, or it has gone astray in the mail. 

‘‘Hoping you are well and with best wishes, T am 


“Sincerely vours, 

VC ” 


“R. E. JOHNSTON.” 


The witness thereupon testified that he doesn’t remember telling 
Mr. Gittings that he was familiar with letter from Gittings to Colonel 
Johnston, which was in reply to the letter from Colonel 

191 .Tohnston to Mr. Du Bois, and doesn’t remember telling 
Gittings that he road that letter, but he does remember the 

Colonel telling him about the letters, and possibly he may have 
shown them to him. That he was here three or four davs on that 
occasion and saw Mrs. Johnston and Bertha Johnston after he saw 
Gittings first; that he didn't see them until after lie had seen Gittings 
first, according to his recollection; that he remembers that when he 
brought that letter to Mr. Gittings, he knew that Mr. Johnston had 
asked somebody from Gittings' office to get some Border State stock, 
which was located in the safe; that Johnston had told him that 
Cuttings was his trustee; that he wrote a letter relating to the Border 
State Lumber Company stock, asking Mr. Du Bois, to get some shares 
of this stock from Gittings' office and to send it to Colonel Johnston 
for his and Johnston's use: that he wrote the letters at the di(‘tation 
of Colonel Jolmston; that he understood that the stock was going to 
be used for his and Colonel Johnston's use; 

That before he came up to sec (uttings in 1914. he knew that 
Cutting.s had been informed of the contents of tlie letter and had re¬ 
fused to deliver the Border State Stock to him, or Colonel Johnston 
or anybody else because it was the subject of a trust for the benefit 
of Colonel Johnston's family, as Johnston had told him about the 
trust and that was all he knew about it, what he was told by Colonel 
Johnston, and that is the reason lie was sent up to see Gittings by 
(Mloncl Johnston: that when he came up with the letter, he recalls 
that the letter referred to the fact that Mrs. Johnston should be seen 
and he did see Mrs. Johnston; that he doesn't remember 

192 whether he took the letter from Colonel Johnston to her in 
reference to the matter or not; that he remembers going to see 

Mrs. Jolmston because Colonel Johnston asked him to go to see her. 

That when he delivered the letter of February 14, 1914, to Git¬ 
tings, he had a long talk with him, and that he had two or three 
convor.^tio-ns with Gittings* 
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Thereupon the w-itness was shown what purports to be an agree¬ 
ment dated the 27th day of February, 1914, and was asked if he 
could identify the signatures to said agreement, to which the witness 
replied that the agreement was not complete because it was not signed 
by Colonel .Johnston; that he didn't take a copy of the agreement 
back for Colonel Johnston’s signature; that he understood that Git- 
tings sent some stock in consequence of the terms of the agreement 
shown him to a bank designated by witness, as collateral security for 
a note that he (witness) and Colonel Johnston were to make. 
19J Thereupon the contract signed Ijy \V. W. Bourne and 
J. C. Gittings, dated February 27. 1914. was offered in evi¬ 
dence bv defendants as their E.xhibit No. 1. as follows: 

“This agreement, made this 27th day of February, A. D., 1914, 
by and Ix^tween Colonel Rozelle E. Johnston of Morgantown, North 
Carolina, and William W. Bourne of Clarkston. Georgia, parties of 
the hrst part, and John C. Gittings, trustee of the City of Washing¬ 
ton, District of Columbia, party of the second part: 

104 “Whereas the parties of the tirst part have entered into a 
joint enterprise to purchase certain standing timber in Liberty 
and Franklin Counties. Florida, for which they believe they have 
buyers and can make sale of same at a profit, and. 

“Whereas said parties need the assistance of additional capital to 
carry out said enterprise, and have applied to and recjiiested the 
party of the second part to assist them in securing a loan from the 
People's Bank of Jacksonville, Georgia, to l)e made to the parties of 
the first part on their joint note, which the party of the second part 
has expressed his willingness to do. 

Now therefore this agreement witnesseth that in consideration of 
the premises and the sum of Ten Dollars ($10.00) paid by the 
parties of the first part to the party of the second part, receipt of 
which, before the execution and delivery of these presence by the 
}>arty of the sec‘ond jnirt. is liereby acknowledged, tlie party of the 
second part hereby agrees to send to the said People's Bank twenty- 
five {2”)) shares of the Capital stock of the Border State Lumber Com¬ 
pany of the par value of Twenty-five hundred Dollars ($2,500.00), 
with instructions to said Bank to attach same to a collateral note to 
be made and given by said parties of the first part to said Bank, as 
security therefor, with the right of the party of the second -part to 
redeem said pledge and secure the return of said stock from the said 
Bank at any time upon the payment of said One thousand Dollar 
($1,000.) loan, accrued interest thereon and incidental expenses, at 
any time prior to the expiration of the note or any renewal thereof: 

and the parties of the first part hereby covenant and agree to 
195 deposit the fund derived from said note to their joint account 
to be used for. and in said joint enterprise mentioned in the 
premises of this agreement, and upon the sale of the timber any and 
all that they have now contracted for and that may hereafter be pur¬ 
chased by them, to upon each sale made by them at once pay to the 
party of the second part one-third of the net profit derived from suqI\ 
transaction. 
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“In witnesse^^ whereof the several parties hereto have hereunto set 
their hands this 27th day of February, 1914. 

-. [SE.\L.] 

W. W. BOURNE. [SEAL.] 
JOHN C. GITTINGS. [seal.] 

Witness: 


Witness: 


Witness: 


That he knew there was a fifty share certificate of Border T-umber 
Company stock sent instead of a twenty-five share certificate, and that 
the reason Gittings assif^nod therefor was that he did not have a 
twentv-five share certificate at that time; that so far iis lie knew the 

V 

loan was never paid oft'; that he had sonic communication with the 
bank with reference to the loan and he thinks he also wrote to 
Gittings and Chamberlain, or Mr. Gittings regarding the matter. 
That he possibly wrote a letter to the bank of wliich he handed 
Gittings a carbon copy, in relation to the loan but lie doesn’t re¬ 
member about it. 

196 Thereupon the defendant oft'ered in evidence a letter of Mr. 

Bourne dated July 16, 1914, to Messrs. Gittings & Chamber¬ 
lain, as follows: 

“New Douglas Hotel. 

“Douglas, Ga., 7/16/1914. 

Messrs. Gittings & Chamberlain. 

“Wa.shington, 1). C. 


“Dear Sirs: 


“I am in receipt of letter from your Mr. Chamberlain, stating your 
Mr. Gittings had written me on the 11th ulto. which letters seems to 
have been lost as I have never received it. 

"We are arranging to take uj) the stock at The People's Rank at 
Jacksonville, Ga. I am working to have it transferred to .le.ssup. 
(hi., and have suggested to Mr. Boles a friend of mine to write you 
in regard to Border State stock. Please give him good report on 
this stock. Owing to depre.ssion in business and some other matters 
unforseen we have been delayed in closing out our matters l.ait we 
are on the job to win and are going to do so, and we will redeem the 
stock. 

“Thanking you for any good report you will give Mr. Boles, I am 


“Verv trulv vours. 

•. V ft. 


“W. W. BOURNE. 


“P. S.—Regret to note the indisposition of Mr. Gittings, and hope 
he is much improved bv this time. 

W. W. B.” 
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Witness further te.'^tified that possibly he "ave Mr. Gittings a copy 
of the letter ho wrote to the Bank in Georgia, in relation to the loan, 
but he doesn't remember having done so. 

Thereupon the defendants oft’cred and read in evidence a letter 
from W. W. Bourne, as their e.xhibit “3", as follows: 

197 “Washington. D. C., Mar. 26, 1915. 

“Guv C. Lane. 

'Jacksonville. Ga. 

"Dear Sir: 

"A copy of your letter of March 5th, 1915, to Messrs. Gittinps 
and Chamberlain has been sent to me and I came to Wju^hington to 
explain the situation to Mr. Gittin.us who sent you the Border State 
Comf)any's stock to be u.sed a.^^ collateral security for a loan of 
$10,000 to Mr. Johnston and myself, lie informs me and in fact 
exhibited to me your letters of June 2nd and 8th, 1914, in the first 
of which vou sav vou have loaned Mr. Johnston and mvself $1,000 
and in the second you say we owe your bank $1,305.75, which is the 
$1,000 note and interest. 

"I have informed Mr. Gittings that your statement is incorrect and 
that you have no note of Mr. Johnston and myself for $1,000 or any 
note — which the stock is held as collateral securitv and that in fact 
you told me you would not accept the stock as collateral, but the 
money that was advanced to us was to be charged against Mr. Mann, 
who was interested with Mr. Jolniston and myself and who was 
perfectly good for it. That after you received the stock your bank 
advanced to us through Mr. Mann $205, and possibly another $50. 
Conseriuently all that you could even morally claim a lien for would 
be $315 with interest from date of respective advancements. 

“I further informed Mr. Gittings that there was a note — $500 
that Mr. Johnston. F. R. Mann, F. M. Appleby and myself negoti¬ 
ated through Mr. Mann witli your bank before I even saw Mr. 
Gittings. Legally I suppose you have no lien on the sto(‘k for any 
sum as it was not used in accordance with the conditions imposed by 
Mr. Gittings, in his letter to you but morally 1 feel that probably 
there is a claim against Mr. Johnston and mvself for which vou 
might claim a lien on the .stock namely for the sums advaneed to us 
after receipt of Mr. Gittings' letters enclosing stock. If you will 
send the stock to a Washington bank with an itemized statement and 
the ehecks and drafts drawn bv Johnston and me or paid to Johns¬ 
ton’.s or my order. After receipt of stock with a draft on me for the 
total amount and five davs’ notice. T will meet the obligation. Of 
course bank should be notified to allow me or my attorney to examine 
the checks and drafts and the itemized statement and deliver same 
along with the stock to Mr. Gittings upon payment of said amount. 

“TJie reason yours and Mr. Gittings' communications to me have 
not been an.«wered heretofore is due to mv constant absence from 
home until recentlv. 

"Now as to the $500 note made by Johnston, Mann and 
Appleby, it was used at your bank by Mr. Mann before, the 
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Stock was sent to your bank with certain conditions attached. I pre¬ 
sume Mr. Mann thinks Johnston and I owe one half of it. Neither 
Johnston -or I at present are in funds sufficient to take care of it, 
but will be at an early date and will then attent to that matter. 

“Your statements about Mr. Johnston are utterly uncalled for, as 
are those that refer to any alleged misrepresentations about the value 
of the stock. If you made any intjuiries about its value from anyone 
who knows, you would have found that the stock represents timber 
lands in Greenville Countv. South Carolina, and the onlv stock that 
the company ever issued was for the purchase of such lands at $7.50 
an acre and that the company has ever since held the land at a much 
greater figure. In fact it has boon ofi’erod as high as $10 an acre for 
its holdings and it has repeatedly refused. About the company being 
in the courts, or its bonds in Court. I am informed that they were 
filed in Court as proof of r* claim it made in a certain suit it brought 
against the bank in Greenville, Soutli Carolina, and certain other 
parties to recover certain stock and cash held by the bank and that 
suit has not been decided yet by the Court of Appeals that is so far 
as 1 have been informed. 

'‘Awaiting an early reply, I remain 

“Verv trulv,'' 

V ^ * 


That he think? Guy C. Lane i? the cashier of the Peoi)le's Bank of 
Jacksonville. Georgia: that Mr. (iiltinas.wa? the one to inform him 
that the stock had been sold l)v tlie bank: tliat he thinks he discussed 
this with Mr. Gittings after 1014 but docs not remcniber when; that 
he did not pay the obligation due to the hank wliich they claimed 
the stock was secured for: that lie knew the .stock was there. 

That Mr. Elli.son was not intorc.stcd in the Florida deals with him 
and Colonel Johnston, wliicli are referred to in letters which he wrote 
to Colonel Johnston and Mr. (liftings in December 1913 and Febru- 
arv. 1014. That he doe.sn't think lie knew Mr. Ellison at that time, 
and his best recollection is that he met him about the first of Decem¬ 
ber. 1014: that in lOl.'i. he was interc.sted with Mr. Ellison and 
Colonel John.ston in relation to the purchase of some lands in Florida 
and the sale of those lands to some party in the City of St. Louis for 
an apartment house. 

199 Redirect examination: 

That the note in the bank at Jacksonville, Georgia, was the note 
made by J. R. Mann, Colonel R. E. Johnston, and a gentleman at 
Douglas. Georgia, whose name he has forgotten: that the loan on 
the note was made at the instance of Colonel Johnston and, as he 
remembers it. Colonel Johnston and Mr. .Mann had the money on 
that note. 

Colonel Johnston and he were theie working on some proposition as 
he had agreed to give uj) his time to — held with some timber lands 
in that section, and it was recpiiring money so freely that he told 
Colonel Johnston that he must help him finance it; that he did not 
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believe he could put up any more money for awhile until he got a 
chance to raise some more money: that it was going much faster and 
taking much more money than he had anticipated, to which Colonel 
Johnston re]>lied that lie had some Border State stock he had never 
signed over to Mr. (uttings, which was in the safe in Gittings' othre 
and that he had a friend he tliought could go there and get it 
through Mr. Chamberlain; that if he (witness) could secure a loan 
down at the bank he. Johnston, would put up that stock: that he 
did not know anvbodv at that bank but did know a Mr. Mann who 
was a stockliolder in the Bank, so he went to the bank and saw them, 
and asked them if they would consider anything of that kind, to 
which the hank replied that they would: Colonel Johnston was not 
present at that time and he reported back to Colonel Johnston, who 
said that he liad gotten letters from Mr. (nttings who liad refused 
to send him the stock, and he, Jolinston was very mad and angry 
about it and s^nt witness u]) to Wasliington to see Gittings: 
200 he said that he had turned over that stock to Mr. (uttings 
the East Lake stock and he did not have anything to <liow 
for it but he liad not turned over the Border State stock; he said lie 
was very much worried that Jack had gone back on him and refuse<l 
to sell that stock, and he was needing monev verv bad for his familv: 

• 4- V t 

Colonel Johnston sent witness up to Washington to get the stock and 
said that if he could not get it to go to Ihiffalo and see Mr. Van 


Gorder, and for him to gi't all the stock out of the hands of Mr. 
Gittings and put it in the hands of his wife. 

When he came to Washington, Mr. (Sittings refused to send any 
of tlie sto<'k down to Mr. Johnston, saying lie would have to take 
the matter up with Mr. Jullien (Tittings in Baltimore, so he went on 
to Buffalo and saw Mr. Van Gorder as Johnston had told him to d<t. 
and while he was there. \hm Gorder wrote out a jiiece. a statement or 
instrument for Mrs. R. E. Johnston to sign, a demand that all 
stocks of the Colonel's he turned over to her; that when witness re¬ 
turned to Washington. Mr. Gittings asked him if Mr. Johnston had 
quit drinking: if lie was letting up on drinking to which witness re- 
})lied tliat he had and was imju’oving materially; that witness thinks 
in the meantime Mr. John (’. Gittings had seen Mr. Jullien (uttings 
and felt inclined to send the stock down there if the Colonel was 
letting up on drinking and getting down to business; so witness 
thought the chance of getting the stocks then was good, so he did nnt 
show Gittings the paper Van Gorder had written at all as he thought 
it would cause friction, as he tliought Gittings felt inclined to hel]> 
the Colonel. 

201 Gittings said at the first interview he did not want to trust 
it in tlie hands of the Colonel as he would drink wliiskoy 
sometimes and talk a good deal, and there were some judgments 
down there against liim that might cause trouble, and that ho. 
Gittings, was trying to protect him in those things. Gittings said 
he was acting as trustee for the Colonel and his famly. Colonel 
Johnston told Avitness that he just turned; it over to Mr. Gittings 
and did not have the scrap of a paper to show for it. Colonel John¬ 
ston said they were bringing actions against him in the Court and 
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bringing judgments against him in the Court, and he wanted to pro¬ 
tect his interest; that witness thinks Colonel Johnston first men¬ 
tioned it casually in Washington in the Fall of 1913 in the Ebbitt 
Hotel about the time he and Colonel Johnston were going south and 
on that trip he and Colonel Johnston discussed it fully on the train 
south, in which discussion Colonel Johnston stated that he had 
turned it over to Gittings to protect him against these matters to 
avoid these actions being brought against him in South Carolina, or 
had been brought against him. 

Referring to the three parties, namely, Haynsworth, Edwards and 
Thackston. and in the same connection said that the judgments they 
had obtained was $100,000.00, and he mentioned another judgment 
that was held against him by a fellow by the name of Bowen. 

Thereupon this witne.ss testified lit/erally as follows: 

Q. On that trip through South Carolina will you state how Colonel 
Johnston rode and what he said as to the reason whv he rode in a 

V 

particular part of the train? A. On that trip we went on 

202 the Seabord train. We did not go bv Greenville. He would 
not go bv Greenville at all. 

Q. What reason did lie .aive for not .aoing by Greenville? A. He 
said he did not want to by Greenville where there were parties 
that he was trying to avoid. lie did not want to be summoned, or 
have papers served on him. or something of that kind. 

Q. Were there other trips when you did go through Greenville? 
A. Yes. sir. 

Q. What statement did he make as to any reason he had for riding 
in a certain part of the train on those trips? A. He did not want 
any of these people that knew him to see him. 

Q. What did he say about it? Why did he not want them to see 
him? A. He said he was afraid they would serve papers on him. 

Q. Do you remember a jnirticular occasion on which he rode in 
the toilet room of one of the trains? State the facts about that. 

A. I believe I stated that the otlicr dav. didn’t I? 

1/ 

Q. You did not state his statement to you as to why he went into 
that part of the train. You were not allowed to at that time. A. He 
went into the toilet room, and he said he did not want anv of these 
fellows to see him so they could serve papers on him, or anything of 
that kind, while he was passing Greenville. He said everybody 
knev; him. 

Q. Did you have other conversations of a similar import to the one 
vou referred to at the Ebbitt. after that time? A. Oh, ves, sir, 
several different times -vve disemssed that fully. He apprised me fully 
of all the conditions. T was with him all the time, eontinu- 

203 ally—not all the time, but a great deal of the time, for nearly 
a year and a half. 

Q. What did he say to you. if anything, about the future posses¬ 
sion of the stock? k. Yes, sir; I remember that very distinctly. 

Q. Give the time and place and then state the conversation. A. 
Well, on the train south, when we were going south we were dis- 
cus.sing the agreement upon which we would enter into this busi- 
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nes? of handling timber lands and his property. He stated that he 
was pretty well fi.xed and he would back me in it and I was absolutely 
safe in anything that I did, giving all of my time. He wanted me 
to give my .«olid time to it, and do nothing else for at least twelve 
months. He said that he had them in hand with Mr. Gittings hut 
he would get them out: when the trade was made he would get the 
monev; the monev would be turned over to him and he would tat e 

ft ^ 

care of the money. I asked him the question if that was in the 
hands of a trustee would it not p:o to his family and he would not 
have a ehance to take care of these thinfri=. He said no. it would be 
turned over to him, and he explained why it would. That is the 
reason I joined in with him and applied that time and worked to 
hi^ld him. 

Thereupon witness further testified that he saw Mrs. Johnston and 
Inul a conversation with her in which thev discussed about the Colonel 

ft 

staving down south with him. and about his being away and needing 
money, and she said she would be very glad if it could be arranged 
for Mr. (Sittings to let her have some money: that afterwards, he 
explained to Mr. Gittings how Mrs. Jolinston had talked with 
204 him, as he thought it would influence Mr. Gittings so that 
the Colonel and his family could get some money: that lu* 
does not recall that Mrs. Johnston said anything about the stock and 
securities: he doesn't think he talked about the Border State stock 
with her and does not presume that she knew anything about tl e 
stock. 


Recross-examinatinn: 

That he saw Mr. Gittings in his office, not only in February. 1014. 
but also several times liad conferences with him in relation to tla^ 
stock and on one occasion he remembers talking the matter — with 
him wlien they took lunch together at the Willard Hotel one evening: 
that he saw Mr. Cuttings practically every day he was in town, and 
he was in town on that occasion several days. He saw him before 
he went to Buffalo and after he came back; that he did not tell liini 
he was going to Buffalo; that it is not a fact that he did not go to 
Buffalo; that he met Mr. Jullien Gittings in Baltimore at the Mary¬ 
land Club the date having heen arranged by J. C. Gittings and talked 
with Mr. Jullien F. Gittings regarding sending stock to Colou'd 
Johnston; that he doesn't think he ever discussed the Georgia Ikmk 
matter with Mr. Jullien E. Gittings at all and he doesn't think l»e 
ever met him except on the one occasion at the Maryland Club 1 y 
arrangement made by Mr. John C. Gittings. 

205 Ai.exandkr Mun'Casthr, a witness previously called and 
sworn, was re-called and testified forther as follows; 

Redirect examination: 

That in his direct examination he referred to receiving the stock 
which was afterwards endorsed in blank, endorsed on the back. ^Mohn 
C. Gittings, Trustee for Johnstons'^; that he received said stock from 
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Jolin C. Cuttings in his office in Washington; that the stock was sim- 
))ly turned over to him by Gittings for the purpose of having it 
transferred and incorporated in one certificate; that he filled in the 
Vdank on the back of that stock under instructions of John C. Git¬ 
tings in the presence of Greenleaf S. Van Gorder, John C. Gittings 
and himself; that he thinks Mr. Gittings suggested “Trustee”, and 
Mr. V an Gorder suggested “Tru.stee for Johnstons”. That it rvas 
known then that some of the Johnston family were not named .John¬ 
ston at all but in one case one was Mrs. Clever, but she was a member 
of the familv: it was known that her name was not Johnston at that 
tinio: that it known at that time that the two sisters of Colonel 
Jolinston referred to in the Gittin< 2 :s Trust of June, 1918, were not 
both named Johnston, one bein" named Johnston and the other 
Moon; that the names of these different ])ersons were not discussed 
with him at the time he made the endorsement; that he does not re¬ 
call the seeinp: of any paper writing; to show what interest, each one 
liad in the endorsement of the stock so endorsed; at the time Colonel 
Johnston was in one of the rooms but he does not recall which room; 
that he did not discuss with Colonel Johnston the endorse- 

206 ment referred and Johnston did not state to him at the day 
of that endorsement what he wished to be done with respect 

to this interest; that he does not recall that the stock referred to was 
received by John C. Gittings from Jullien E. Gittings on the same 
date of the endorsement but it was within several davs; that accord- 
ing to hi? recollection. Mr. Jullien E. Gittings had the stock in pur¬ 
suance of an option of sale given by pretty nearly all of the stock 
holders; at a time when they thought they had a sale with Clarke, 
Poole Co. of Chicago that he thinks the option was given in 1913, 
but will not be sure about it. 

JRecros.s-examination: 

That he is not positive whether it was in 1911, but could verify it; 
that at the time the transfer was made, Greenleaf S. Van Gorder was 
Secretary of the Comi^any, and he was sim))ly acting as the Secretary 
ju’o tern, and as Director for that meeting which had been called on 
April 10, and a continuation thereof on April 11, 1917; that he was 
not elected Secretary-Treasurer until May 19, 1917; that prior to 
that time he was acting Secretary only during the absence of Mr. 
I'an Gorder from meetings or at Van Gorder’s request; that Van 
Gorder was present at both meetings held on April 10 and continued 
on April 11, 1917; that the fii.«t meeting on April 10th, Van Gorder 
attended the whole meeting and signed the minutes of that meeting 
hut on the morning of the 11th, he did not stay until the minutes 
were written up and at the request of the Board of Directors, he, 
(witness) wrote up the minutes and signed them as Secretary pro¬ 
tein. 

That among the claims that the Board of Directors ordered to be 
paid out of funds then in hand was twenty-one and odd thousand 
dollars to Colonel Johnston for money advanced by him to 

207 the East I.ake Lumber Comapny down to January, 1907, and 
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at. that time he, \vitnos.<. was not a .stoekholder or Director of 
the Company, nor was Jolin C. (uttings a stockholder. 


Robert AV. ],a??iter was thereupon called as a witness on behalf 
of the plaintiff and being first duly swoin testified as follows: 

Direct examination: 

Tliat liis nanic is Robert \V. T.assiter of Oxford, North Carolina and 
"Washington; that ho spends about half of liis time in each place; that 
his occupation is farming, real estate and sj)eculation generally; that 
lie knew Colonel Rozelle E. Johnstrai during his life time, having 
met him the first time about August of IfiEb in the Treasury De- 
j)artment: that he held a ])osition in tlie Treasuiy Department from 
July 14-15, 1913, up until February. 1918; that the position he held 
was that of Secretary to the Commissioner of Internal Revenue. 

That the reason he met the Colonel was that he had met his son 
several times in connection with some revenue business, and had 
talked to him about real estate in general, and Colonel Johnston's 
son told him that he would like to have him meet his father, as he 
was then and had been interested in some large teal estate deals, and 
a few da vs after that Colonel Johnston's son brouglit Colonal John- 
ston up; that tlie conversation personally between he and Colonel 
Johnston first related to n-al estate in a general wav, then, finally 
Colonel Johnston drifted to this East Lake Lumber Company 
208 pro]>erty or Dare County land; that was in August, 1913, soon 
after lie liad met the Colonel: that the East T-ake Lumber 
Company property and Dare County lands were the subject of their 
meeting, as Roland. Johnston's son, brought him up to talk over 
these real estate matters. 

That he has no interest in tliis controversy one way or the other; 
that he talked with Colonel Johnston about the East Lake Land 
and Dare Lumber jiropeily many times: Colonel Johnston said a 
great many things in connection with it. but the first interest he, 
witness, got in the matter was when he went to Buffalo to see a Mr. 
Van Gorder at Johnston's reipiest: that at first Johnston showed him 
letters and telegrams from Van Gorder. in fact gave him the letters 
and telegrams, and thereafter went over to Buffalo and left a letter 
and message for witness; the next day after Johnston went to Buffalo, 
he wired witness that he wished him to come on there, and directed 
him where to meet him at Van Gorder's office, so the next day he got 
a telegram from the Colonel requesting liim to go on and he went 
over. 

Mr. Van Gorder was interested in and a stockholder of the East 
Lake Lumber Company, and the information witness received was 
in regard to a re-organization of the company or the selling of it, 
and witness had the matter up with some New York people, and the 
telegram stated that he would wire whether they should go to New 
York to see tlie partv. ‘T think a Mr. Montgomery," or whether wit¬ 
ness should go to Buffalo, where he did go. for a conference with 
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Colonel Johnston and Mr. Van Gorder, spending nearly a day 

209 in Van Gorder’s office; Colonel Johnston stated that Mr. 
Gittings, his lawyer and his friend, held his stock in the East 

Lake Lumber Company; that was the sum and substance of what he 
stated; he repeated a good many times that Mr. Gittings was his 
lawyer and friend, and that he had placed his stock with Mr. Gittings 
for his benefit and protection; he used that expression once or twice, 
in fact, several times; that witness was frequently with Colonel John¬ 
ston for three years or more at that time and whenever he got to 
talking about things in general, he generally wound up by talking' 
about the East Lake Lumber Company; he made two or three trips 
to see bankers and brokers about the property and assured witness 
that there would be no tro\ible in selling the property; that the stocks 
were in such shape that Mr. Gittings, his lawyer and friend, would 
handle the proposition for him, and whatever he did would be with 
his approval, and that Jack was all right and would approve any¬ 
thing that was right and legal to be done; Johnston always expressed 
himself as having absolute confidence in Jack, as he called him, 
moaning John C. Gittings; in the conversations Colonel John.eton 
made reference to the South Carolina judgment in a general way; 
he said that this property, if sold, would liring enough money to pay 
every dollar he ever owed and leave him and his folks comfortably 
off; he made no particular reference to the South Carolina judgment 
but in a general way spoke about some parties suing him and obtain¬ 
ing a judgment that he didn’t think he ought to pay, but that in the 
event lie sold this property and the judgment was not satisfied other¬ 
wise that the property would bring enough to pay every dollar he 
owed, and leave a handsome sum for his wife and children; 

210 that he had absolute confidence in Colonel Johnston and saw 
a great deal of him and was alwavs verv fond of the old 

Colonel, in fact, he was with him up to within a few days of his death ; 
that he expects the Colonel was about sixty years of age; that he 
thought the Colonel was about his ago and ho is sixty-six; that he 
has heard Colonel Johnston speak of his age frequently but cannot 
remember those things; that he would say. if the Colonel was living 
now. that he would be sixtv-four or sixtv-five; 

That he doesn’t think Colonel -lohnston ever used the word “trans¬ 
fer.” Ho always .^aid Jack held the stock for his benefit and pro¬ 
tection; that when we a.sked him if this property was .sold could we 
<lelivor the goods and he said that Jack was absolutely all r ight, , th a,t . 
he was his lawyer and friend; .Tohn^in lRtve^1i7pTicitcnn- IT 

fideiice in Jack Gittings; he .stated that ^If. 

for him in trust for his benefit and protectibii; tW5"?tUT'OTeijljj^- | 
lated particularly to the East Lake Lumber CoinfJanj^sTbc^tniat he 1 
had no connection with Colonel Johnston as to anT''ofTi'ePif^S^'‘*'“’' ' 

That he has heard several parties speak of the Border State stock ' 
and has heard Colonel .Johnston speak of it but he wasn’t at all in¬ 
terested in it; it was just general conversation; that he doesn’t re¬ 
member that Colonel .Johnston made any specific statement about that 
Border State stock and witness doesn’t know how much he had but 
does remember of hearing him speak of it at one time and saying 
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that he owned an interest in tliat company; witness has also heard 
Mr. Bourne,. Mr. Loomis and Mr. Johnston speak of the 

211 Border State Company at various times but witness doesn’t 
know anything about it except tliat there is such a property 

with such a name. 

That he never met a man by the name of George AV. Montgomery, 
and knew nothing about him and that tlie only thing he knew of the 
man was Mr. Van (mider referred to a man bv that name in a letter 
and in a telegram, saying that he (Van Gorder) thought possibly it 
fnight be advisable for ('olonel Johnston and witness to see the New 
York Parties. Montgomery and others: that this was in the late sum¬ 
mer or Fall of lbl;L That he was ]>resent at a conversation between 
Colonel Johnston and Mr. Bourne as to what occur-ed when thev 
were passing tlirougli South (arolina on a train and he heard Colonel 
Johnston refer to the matter in a general way; that he feels a delicacy 
in expressing what was said as it was more in the way of a joke; Mr. 
Bourne and Colonel Johnston were s]>eaking of traveling through 
the South and things of that kind, and witness doesn't really like to 
tell that because it was just in the way of a joke; that he feels a deli¬ 
cacy in speaking of things of that kind because he was very fond 
indeed of Colonel Johnston and Bourne he tliinks was guying Johns¬ 
ton a little bit and had an idea of teasing liim; (\)lonel laughed and 
.'^aid if Bourne had not been in bad straights himself, he might get 
in some; on this (Hrasion Bourne <aid that the Colonel, when he 
went through South Carolina didn't go out on the platform and that 
he didn’t want anyone to know he was going through for fear some 
of those officers would serve some papiM's on him about some of those 
South Carolina transactions and the Colonel just made a joke about 
it. Bourne said to the Colonel that on one occasion, in pass- 

212 ing through Greenville in particular, that Colonel Johnston 
went into the toilet; tlie conversation between Colonel John¬ 
ston and Bourne relating to this subject oceur-ed in the presence of 
witness in the Harris Hotel sometime about the year 1914. 

Cros.'j-examinatiun: 

That at one time he was associated with Colonel Johnston in an 
endeavor to make a sale of the East Lake Lumber Company property 
and endeavors to sell the Border State ju-operties: that he familiarized 
himself with the terms of the lease that exi.^ted between the Dare 
Lumber Company and the East Lake Lumber Company through 
Colonel Johnston, who had talked with him re])eatedly about the 
c mnection between the two companies; tliat he saw John C. (uttings 
regarding this matter several times, and had several conversations 
with him and was with Mr. Jullien E. Gittings once or twice at the 
Raleigh Hotel; that for the time being. Mr. Van Gorder was asso¬ 
ciated with him and Colonel Johnston in an endeavor to sell the 
properties; that the matters weie dropped soon after he (witness) 
left Buffalo. 

That he had a letter of introduction to officers of a Trust Com¬ 
pany in Richmond, but doesn't recall the name of the Company; 
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that he knew some of the officers quite well personally; that he had 
known Mr. Skelton Williams, Comptroller of the Treasury, about 
fourteen years and talked with him about a large tract of timber 
land a friend of his would like to sell and Mr. Williams gave him 
a letter to his brother-in-law, Bemis, who was President of the Trust 
Company in Richmond and he with Colonel Johnston, went down 
to see those people. 

213 That he heard of Montgomery Brothers through Van 
(iorder and he thinks he has letters and telegrams repeating 

that name from Van (iorder to Colonel Johnstpn; that he doesn’t 
re-call whether it was Montgomery Brothers or not as he paid very 
little attention to it l>ec‘ause he considered Montgomery a client of 
V^an Gorder, who tried to impress the Colonel with the idea that he 
could sell that property to the New York people; that he and Colonel 
Johnston went iqj there, and after s))ending a day Van Gorder 
dropped out of the matter entirely so far as he (witness) knew or 
was concerned, and Colonel Johnston suggested that he, witness, 
might have some friends that could sell the property and witness 
replied, “Yes”, that he knew of some very responsihlc bankers and 
brokers; that he went to Richmond to !«ee if he could interest these 
brokers down there; that he doesn't recall having ever met George 
F. ^Montgomery, that he thinks the last time he heard his name 
mentioned was after the projjcrty was sold; that he doesn’t know 
whether or not the Montgomery he was dealing with in 1913-14 
through Van Gorder was George F. Montgomery; that he never 
saw him and never heard of him e.xcej)t as a man named 
Montgomery; that he didn't know there was a firm in Buffalo known 
as Montgomery Brothers; that he never had lumber transactions with 
anyone in his life. The nearest he ever came to having one was 
helping Colonel Johnston to sell this ))roporty; that he knows noth¬ 
ing of Montgomery Brothers in New York; that he never met them 
and only knew the name incidentally from what he heard of them; 
that he doesn’t think that he ever had heard through Van Gorder 
in 1913-14, that they were proposing a deal with one George 

214 F. Montgomery of New York; that he never met Mr. 
Montgomery and doesn’t know anything about it. 

That he saw Mr. Gittings several times but does not know any¬ 
thing about an option held by Colonel Johnston or Mr. Van Gorder 
on either the East I.ake or the Dare Lumber Company ]>roperty; 
that it was not his object in seeing Mr. Gittings to ask for an option 
in his name for the benetit of himself, Colonel Johnston and Van 
Gorder; that he was never associated with Mr. ^"an Gorder in any 
option or transaction; that he met Mr. Gittings two or three times 
to get his approval of the transaction he was trying to make with the 
Richmond people, and Mr. Gittings suggested that he talk with 
Julian E. Gittings about it, and had Julian E. Gittings come over 
here, with whom he had lunch at the Raleigh Hotel and talked the 
matter over; that he told Mr. Jullien Gittings what his chances were, 
who the people were and how they had received him, to which Mr. 
Gittings replied that “If I could sell to those bankers in Richmond, 

9—4010a 
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he couhl more readilv do throimh the branch in Haltimore." and 
tliereupon droi>i»od the nialtcr. and tliat was the end of his trans¬ 
action so far as that is concerned; that he may have asked John G. 
(nttings to give him an o]>tion on behalf of the East Lake Lumber 
Company and to secure an option from the Dare Lumber Company 
at some detinite ]>rice for the land, but he doesn't re-call having done 
so. That lie gave u}> in disgust l.ecause he found he couldn't get 
beyond Jullien (dttings as he was always required to consult Jullien 
(httings: that he re-calls a good many conversations to the effect that 
if he could show a buver wlio could carrv the contract that the matter 

4. ^ 

would l»e taken up and investigated to asceilain whether proposed 
buyer was able to carry out the contract of ]>urcliase: tliat 
TJtaX before he saw Jolin C. (uttings he may have hoard 
that lie was President of the Lake Lumber Company but 
paid no atttaiiion to that at all: that he was always concorne<l with 
the delivery of the pro]>erty in the event it was sold and on that 
([Uestion he was always assured by Colonel Johnston that if he did 
make a sale. Jack tlittings, his friend and lawver, would see the 
prc.perty deliveretl so witness gave himself no further concern over 
that being thus assured. 

That Rourne and Colonel Johnston brought two gentlemen here 
from down South and they brought two resjionsible and highly 
nioneyeil men from West Virginia, and then they brought some 
representative of a lirokerage concern from Chicago with whom they 
figured for days ami days trying to sell the property to those ]>eo]>le. 
He doesn't re-call Mr. Gilbert unless he is the man he met at the 
El bitt House: that he ]>erha]»s heard that Mr. Gilbert was manager 
for a ^Ir. Kirby of the Kirby Taimber Comi)any but he paid little 
attention to tliat and would never have thought of his name again 
unless ho heard it mentioned: that ho doesn't re-call having sub- 
se(|uently brought Mr. (iilbert to the office of Mr. (Sittings and that 
he doesn't think he ever met Mr. Crary, President of the Dare 
Lumb(*r Company: that he doesn't re-call an option having been 
given Mr. Gilbert, in fact he doesn't recall Mr. Gilbert: that if he 
has ever seen the man. he has no idea what sort of looking man 
lie is; that he has a faint recollection of several transactions with 
different peo]>le at different times. That he knew Mr. Bo)>es, 
re]>iosentaTive of the Keen Taylow Company, in Washington, quite 
well: that Colonel .Tohnston introduced him to Mr. Bopes; that he 
was not interested in any proposition with Colonel Johnson and 
Bopes together and doesn't know anything about it; that he 
’Jlf) never .'Stated to Mr. Cuttings in the Summer of 1915 that this 
]a’oy>e]-ty could be bonded and the East T.ake Lumber Com- 
f>anv could take .«tock and bonds for its part and part ca.Mi, and 
s»dli<‘ient money could be raised by the sale of the bonds to pay off 
tlie Dare Lumber C<an])any what it should get out of it, and in fact, 
tliat it would have been utterly impossible for him to have done so: 
that he knows nothing at all about the transaction between Ropes 
and Colonel Johnston and was not interested in them at all. 
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Maxly McDowei,, a witness on behalf of the plaintiff, testified, 
by deposition, as follows: 


Direct examination: 


That his occupation is principally farming, and his residence is 
at Morganton, North Carolina; that he was sherriff of McDowell 
County for eight years and Tax Collector of said County for one year 
and for the past eight years has been Kovenue Agent in the Income 
Tax and for the last year has been Revenue Agent in charge of the 
North Carolina Division of Income Tax; that he resigned as chief 
on the 1st day of .January, 1921, but is still a member of the Revenue 
force under the Civil Service, but now on leave. 

That he knew the late Rozelle K. .Jolin.^ton, commonly known as 
Colonel .Johnston, very well; that he has forgotten exactly when he 
met Colonel .Johnston but thinks about 1906 or 1907; that since he 
met him, he has been with him a great deal up to 1917; that 
217 the last time he was with Colonel .Johnston was in 1916 in 
Morganton, North Carolina: that during the years 1908, 9 
and 10, he was with Colonel .Johnston weeks at a time; that he knew 
him well and he and .Johnston were great friends after they met; 
that in the vears 1908, 9 and 10. and al.so 1911, he had several busi- 

C* * 

ness transactions with Colonel .Johnston; that during said years, he 
and Mr. Ilyatt entered into a contract to assi.st Colonel .Johnston 
financially and otherwi.<e to show the Dare County pro])erties in 
the Eastern Part of North Carolina, and he does not now know 
whatever became of that contract; that he and Mr. Hyatt were to 
furnish money and did, and that he was to show the property which 
he did; that he asked Colonel .Johnston how much stock he had 


in it and discussed that question with him frequently, and Colonel 
.Johnston told him he owned the majority of the stock. He talked 
with witness frequently about it and said he made it over to .Jack 
Gittings for his own protection, and further stated that the reason 
why he did it was that some people had been trying to benefit by 
his holdings and that they would put him out of it unless he did 
that, to which witness replied that it was dangerous and .Johnston 
thereupon said Mr. Gittings was a good friend of his and that he had 
unbounded confidence in him. and knew that he could get it back 


when he demanded it. Colonel .John.ston stated that frequently. 
.Johnston stated and called the names of the parties who wanted to 


participate in his profits and that ho had to do it for protection; that 
the deal he expected to consummate and that he expected Hyatt and 
witness to consummate would be protected and that witness 


218 and Hyatt would get their pai-t if sold; that witness and Hyatt 
did not carrv it on and therefore did not enter into it as it was 

V 

expensive for little men; .Johnston said that some people claimed to 
be partners and were trv'ing to get some of the profits on that account 
and that he had placed the stock with Mr. Gittings for his protection 
and that when he demanded the stock, it would be returned to him 


by his friend, Mr. Gittings and reiterated that he had unbounded 
confidence in his man, and that he was loyal to him and that he 
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could .uct it when necessary; tliat Gittings was his special attorney 
and friend and that was about tl)e substance of his talk with him in 
connection with tluit. 

Tiiat during IhOO, 10 and 11, witness and Colonel Jolmston had 
a contract to sell the Forestry I)ei)artinent of the government a tract 
of land sui>j)osod to be eleven thousand acres and during that jteriod 
witness ami Johnston were sometimes together a month at a time in 
Marion and Morganton, North Carolina, and several times in Wash¬ 
ington, 1). C.: tluit on one occasion Johnston was with witness at 
Morganton at least two months, and during those years witness and 
Johnston went around through the country a great deal, hundreds 
of (lavs and nights; that witne.ss and Johnston were friends and do- 
voted to each other: that lie did evervtliinu; in tlie world anv time 
he could for Johnston and was glad to do it even to the extent of 
sacrificing for him without calling upon liim to reciprocate. That 
he has no interest in this case to the extent of a nennv in the 

A 

world. 

210 That he does not recall the names of the jiarties i)nrsuin;f 
JohnstonV stock as is allciiod hut heard the names spoken by 
Johnston frciiuently: that he remembens John.^^ton freiiuently speak- 
in,” of the names Tlaynsworth. Edwards and Thackston, and his say- 
in” that they were interested in ”ettin” his profits out of the property 
and that he wanted to protect himself. 

Thereui>on the witness testified as follows: 

(1. Do the conversations just outlined by you substantially cover 
the statements he made on the various occasions IfiOS, 9, 10 and 11? 
A. Yes, sir. onlv more fully and more thoroughly than 1 have 
stated. 

(J. Have you stated all to the best of your recollection; if not then 
supplement it to cover all that you do remember? A. 1 have stated 
in substance what would cover it though it mi,ght not in every little 
detail. I thought at the time T was familiar with it and bfJieved 
what he said as he represented it. T stated to Hyatt in Colonel 
Johnston's ])rcsence that T did not think we had much show in 
carrying out the contract and ])Utting u]> money if the stock was in 
sruneone else's hands: and Colonel said you know me and know I 
will protect you. and we agreed that that was a fact and that we 
tru-^ted him. and we went ahead as far as we could. 

Q. Previous to that he told you he could got the stock back any 
time that he wanted it? A. Yes. sir, and he said it then and at 
numbers of times. Frequently he repeated that and he e.Kplained to 
me in whose hands it was and his knowledge of the party that pos¬ 
sessed it and he was perfectly fearless of the contract being 
220 carried out, that he was as sure of this as of anything, and 
I thought so too after his explanation of the party he was 
dealing with; he had confidence in him, that party being Mr. 
Gittings. 

Q. bid he or did he not make any statement to you in substance 
that he had set apart this stock in the hands of Mr. Gittings for the 
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benefit of his family. A. That was the particular reason I under¬ 
stood from him that he had done it for the benefit of his family. 

Q. AVhat reason did he assign? A. One reason was that these 
parties would participate; that was the whole discussion of the 
matter; that these people were trying to get hold of some imaginary 
profits that they were entitled to and that he was not going"to let 
them have it, that it was his and he made it over to" protect his 
family, I heard that dozens of times. 

Q. Then you understood him to say that he had set it apart in the 
hands of Mr. Gittings for self i^rotection and for the benefit of his 
family to prevent the folks who were after him getting a part of it? 
A. Yes, sir, and each one of his family was to have so much. He 
was not going to run the risk of these parties getting it. 

Cross-examination: 

That his best impression is that he first knew Colonel Johnston in 
1908, and at that time he, witness, had charge of some property in 
McDowell County, North Carolina, and also owned some property 
in that County, and also had charge of some property for some 

221 gentlemen who lived in Lancaster, Pennsylvania, and this 
including his own and the i)ropei1y of a Mr. Bristol was 

su)>posed to amount to about fourteen or fifteen thousand acres; 
that he knows that he got an oi)tion from the government on that 
property for $1.00 in 1911; and this might be when he first met 
Colonel Johnston in reference to that property; that he doesn't re¬ 
member meeting Mr, Gittings at the same time he met Colonel 
Johnston; that he met Mr. Gittings on his second tri]); the first 
parties he met there were the two McNeills, and Mr. ]\Iorrison who 
were trying to make a deal with Colonel Johnston; the McNeills 
were named Robert H. and James W. McNeill, who represented wit¬ 
ness in endeavoring to effect a deal for the North Carolina property; 
to state the matter tersely, he and his associates had a]>proximately 
fourteen thousand acres of land in ^IcDowell County section of Nortli 
Carolina and McNeill brothers as attorneys were endeavoring to effect 
a sale of this property for Colonel Johnston, and that witness went 
to Washington and met Colonel Johnston, and that was his first con¬ 
nection with him; that he did not eftbet a sale of his property in¬ 
dividually to Colonel Johnston; there was a sale to Colonel Johnston 
of the property owned by Lancaster people, people in which Bristol 
was not included, liristol was in the Hotel deal and was one of the 
T)arties assocated with them at the time he endeavored, through 
McNeill, to eft’ect a sale of the whole property. Bristol did not dis- 
])ose of any property to Johnston but the T.ancaster people did; that 
after Johnston had acquired the land and came to North Carolina, 
he saw more or less of him: that he knew this land was con- 

222 veyed l)y these parties to Colonel Johnston, and at that time 
Colonel Johnston made witness a loan of $1,000.00. After 

Johnston had ac(|uired the property there was some endeavor to start 
operations of cutting the timber, and witness was associated with 
Johnston in tliis endeavor; that in 1911, the government took an 
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option on the land after the timber had been sold off of it; Johnston 
acquired this property a considerable while before 1911 because wit¬ 
ness was nearly two years tryin.e: to sell it to the government; 
Johnston met Hvatt before he met witness and brought Hvatt to 
Alorganton and also to Wasluiigton. and this occur-ed along about 
1910; Hyatt had nothing to do with the land Johnston bought from 
the Lancaster people but was associated with witness in trying to 
make sale of the Dare County land; K. A. L. Hyatt had a brother 
known as Captain Montford Hyatt and tliey were associated in the 
real estate timber laud business as brokers at Wavnesville bevond 

4 4 

Asheville; that witness had no dealings with Montford Hyatt but 
understood that he knew about the matter through his brother, who 
was his partner; that Hyatt and lie drew up the contract together in 
the old Walton Hotel when Colonel Johnston brought him there; 
that the first arrangement he ever had was with IL A. L. Hyatt, 
whose brother was at Morganton at a Sanatarium, and witness met 
and discussed the matter with him; that the only paper witness had 
regarding the matter was drawn at Morganton and made with Cap¬ 
tain Hyatt, and the purport of that agreement was that he (witness') 
and Hyatt were to furnish the money to show the property and find 
a buver for it, and that Johnston was also to show it for whicli 
223 witness was to receive a commission for his services but he 
doesn't even know what that was: he knows it was some very 
attractive amount but does not recall whether or not it was $b0,- 
000.00; this commission was to be for a sale of the Dare Countv 
property, that of the Dare County Lumber and East Lake Lumber 
Company: that the sale to he made was to he of the eombined prop¬ 
erties in Dare County: that the asireement with Hyatt was with re- 
uard to the sale of the land of those two possessions in North Carolina; 
that he did not represent to Johnston that he had a purchaser for 
the land but the Hvatts claimed thev had a purchaser and thev took 

4 4 X V 

the matter up and proceeded to carry on negotiations with supposed 
purchasers: Hyatt mentioned parties interested in the purchase of the 
land but witness knew of not one except George Morton: that he 
and Hyatt and Colonel Johnston showed the land to Morton; that 
he does not know when the negotiations with Colonel Johnston, 
Hyatt and himself with reference to making a sale of these two com¬ 
panies properties in North Carolina began. 

That he understood that Colonel Johnston was a large dealer in 
timber lands when he first knew him: that he did not know this 
personally but understood it and heard it: that he endeavored to 
induce Johnston to buv two tracts: that he did not associate himself 

4 

with Johnston but went with him for the purpose of trying to find 
a purchaser and for the purpose of showing him the land: that he 
did not associate himself with Johnston and Hvatt to endeavor to 

4 

make a sale of 46.000 acres and at that time the only negotiation he 
had with Colonel Johnston related to the ^IcDowell Countv land and 

4 

the Dare County land: that he just showed him the 46,000 
acre Packard and Harrison land, told him who it belonged to 
and that it could be bought. 
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That he has received many letters from Colonel Johnston and has 
some of them, he thinks; that Johnston, on his letter heads de¬ 
scribed himself as R. E. Johnston and Company, and as a dealer 
in timber lands; that the only knowledge witness has on the subject 
was obtained from the letter heads: that there was no general partner¬ 
ship relation between witness and Hyatt Brothers. 

That between the years 1908 and 1911, he came in contact with 
James IV. McNeill but not as much as with Robert H. McNeill; that 
he knew both of them before they went to IVashington but is not 
related to them in anv wav; that he knows a man named W. IV. 
Bourne; that he met him for the first time at the depot at Morgan- 
ton. North Carolina in 1916: that before that time, he had never 
heard of him; that he stayed about Marion and Asheville for some 
time and was introduced to witness by letter from Colonel Johnston. 

That when Johnston first came to Morganton, he had plenty of 
money but that in 1909, he commenced getting tied up and witness, 
at Johnston's request, got money for him; that he got $500.00 for 
him from a congressman in Washington in 1910: that in 1911. or as 
early as December, 1910, Johnston informed him of judgments in 
South Carolina amounting to $100,000.00; that Johnston sent some 
one there to try to adjust it and tried to get witness to go. 

That Colonel Johnston told this witne.«s of the judgments against 
him in South Carolina a dozen or more times: that he cannot recall 
the circumstances: that witness asked .Johnston about it and other 
things and he did toll him this occur-ed along about 1910-11. 

225 Redirect examination: 

That Johnston on several occasions prior to 1910. told him about 
this particular arrangement with Mr. Gittings: that .Johnston was 
not drinking or drunk when he told him about the arrangement but 
was sober and was just telling witness hotv he was protecting himself; 
that the last conversation he had with Colonel Johnston on the sub¬ 
ject of the arrangement with Mr. Gittings was in i 
son and Bourne were discussing the matter of the stock a nd GjAb 
tings connection with it, and on this occasion Johnston s^oQUaat, 
Gittings just held so much of the stock in trust for his protection be¬ 
cause people were trying to got some of his holdings and he put it 
there for the protection of himself and family. 

.John C. Gittings was thereupon called as a witness on behalf of 
the plaintiff and having been duly sworn testified as follows: 

Direct examination: 

That for the original Declaration of Trust there was no 
ticn except the love and affection of Colonel Johnston for 
so far as he knows or ever heard of. 

For the purpose of showing the funds and securities in the hands 
of defendant, John C. Gittings, Trustee, the plaintiff offered in evi¬ 
dence the following: 


considera- 
his famih 


0 


130 


E. B. CHISWELL, ETC., VS. L. M. JOHXSTOX ET AL. 


226 John C. Gittings, do hereby certify that there came into 
my hands in 1908, and at other dates subsequent thereto, 

certain shares of stock and a sum of tnoney to be held and applied bv 
me for the use and benefit of the following named parties: Lee M. 
Johnston, Roland L. Johnston, Bertha J. Clever, Harvey Clever, Eva 
Jolinstcn and Euphemia Moon, with full discretionary power in re¬ 
lation to the investment, re-investment, application of income and 
the final disposition of the corpus thereof, with the right to select and 
nominate a successor to administer said trust. 

“A list of the securities and the amount of monev that came into 
mv hands and a list of the securities and the sums of monev now in 

4/ ^ 

my hands, I attach to thi?: paper; and I now hereby declare the 
terms and conditions of this trust to be as follows, viz: (a) Subject to 
the expenses of admini.stering said trust, that of all of said securitie.; 
and monevs Lee M. Johnston is entitled to the net income from fiftv 
(oO %) per cent thereof for her natural life; that Roland L. John¬ 
ston is entitled to the net income from twenty (20%) per cent thereof 
until he reaches the age of thirty years, at wliich time he is to receive 
twenty per cent of the entire corpus: that Bertha J. Clever is entitled 
to the net income from 20% thereof until she reaches the age of 
thirty years, at which time she is to receive 20% of the entire corpus; 
that Eva Jolinston and Euphemia Moon are entitled to the net in¬ 
come from ten per cent thereof for their joint lives. 

"'(h) Vpon the death of ]A?e M. Johnston. $10,000.00 shall be set 
aside for the use and benefit of Harvey Clever, the principal thereof 
to be paid him when he reaches the age of 2‘) years, the balance of 
said o0% to be eouallv divided between Roland L. Johnston 

_ ' • 4 

227 and Bertha Clever, provided tliey are both living: but in the 
event that Roland L. Johnston predeceases his mother, Lee M. 

Johnston, and without leaving issue, one-half of his share in the said 
o0% to go to Bertha J. Clever, the other half to be paid to Harvey 
Clever when he beaches the age of twenty-five years. In the event 
that Bertha J. Cleaver predeceases her mother. Lee M. Johnston, her 
share is to go to Harvey Cleaver; and in the event said Harvey 
Cleaver is not then living, said share shall go to Roland L. Johnston. 

'"(e) In the event that Roland L. Johnston shall not reach the 
age of 30 years, then his 20% share heretofore provided to be paid 
him upon reaching said age. shall go to his issue, and if none, then 
to Bertha J. Cleaver, and. if Bertha J. Cleaver is not then living, to 
Harvey Cleaver. 

“(#7) In the event that Bertha J. Cleaver shall not reach the age 
of 30 years and Harvey Cleaver shall not survive his mother, then 
her 20% share heretofore provided to be paid to her upon reaching 
said age shall go to Roland L. John.^ton. 

“(c) That upon the death of either Eva Johnson or Euphemia 

Moon, then the income from their joint 10% shall be paid to the 

survivor and upon death of the sundvor the corpus of the said 10% 

shall be equally divided between Roland L. Johnston and Bertha 

Clever or the survivor and Harvev Cleaver. 

% 

“(f) In no event is Harvey Cleaver to have any of the corpus of 
any of the funds or estate embraced in this trust until he reach^ the 
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age of 25 years, and any income from his share shall be paid to his 
guardian, legal or natural, for his use until he is 21. 

‘^{g) I hereby further declare that I retain the right at 

228 any time if in my judgment it may become necessary, to use 
any of the corpus of the respective shares hereby so declared 

for the sole use and benefit of the individuals therein interested. 

'‘{h) And I hereby now nominate and appoint to administer the 
foregoing trust, in the event of my death, Alexander Muncaster, of 
Washington, D. C., in whom 1 repose tlie utmost confidence. In 
witness whereof I have hereunto set mv hand, this 20th dav of June, 
A. D., 1918. 

(Sgd.) JOHN C. GITTINGS, 

Trustee. 

Witness-: 

JOSEPH J. HOPES. 

ROBERT W. MATTINGLY." 

“The following is a memorandum of Securities that came into mv 
hands originally: 

(or.) 2,563 shares of the Caj^ital Stock of the East Lake Lum¬ 
ber Co. 

(h) 293 shares of the Capital Stock of the Border State Lbr. Co. 

(c) .$18,316.00. A check for said amount. 

(Note.) — (a) 150 shares of the E. L. L. Co.'s stock was given 
G. &c. on account of fee for services in N. C. litigations and as there 
was an apparent over-issue, when the Company was liquidated in 
June, 1917. I only received payment on 2.404 shares all of which 
1 have turned over to the trust estate. There is certain pending 
litigation by and against the E. L. L. Co., and others which may 
add to the funds. If so the’’'’ will be additional disbursc- 

229 ments to the stockholders. (Note.) — {h) 50 shares of Bor¬ 
der State Lumber Co stock was ]\aid on account of fee to 

•loseph A. McCullough. Fifty shares ])aid to G. & C. on account 
of fee in re Bowen suit in South Carolina. Twenty-five shares given 
to Joseph A. McCullough as security for $2,500.00 note. Fifty 
shares placed with Peoples Bank of Jacksonville. Georaia, as se- 
curitv for advancements to Col. R. E. -lohnston and W. W. Bourne. 

C. 

Bank on March loth, 1915 claimed lien for $1,805.75 and interest 
at S% from that date. Bourne claims Bank's lien is only $815.00 
with interest. In course of time this will he settled. One Hundred 
shares is in hands of Elio Shcetz of Washington, D. C.. as security 
for loans to Col. R. E. Johnston and Roland T-. Johnston. Sheetz 
on May 29th, 1917 claimed the amount due him as $5,685.00. I 
have not been able to make out definitely from Col. R. E. and Ro¬ 
land's data how much they have, and Sheetz has never shown me 
the checks. (All the money was paid them by checks, I under¬ 
stand). Roland authorized me to charge against his interest in the 
trust fund $2,785.13 when I settled this claim and the others in in- 
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tercst have authorized me to settle it. I shall do so at an opportune 
time. 

“The following is a memorandum of securities and money now 
in my hands, subject to the terms of the trust attached hereto; IS 
shares of the Border State Lumber Co. 

17 $1,000.00 Atlantic & Charlotte Air Line R. R. first 
mortgage bonds; interest o% payable Jan'y and 

July, cost .$16,844.10 

20 $1,000.00 Burlington, Cedar Rapids and Northern 
R. R. Co. first mortgage consolidated bonds, in¬ 
terest payable Ajunl A Octol.>er, cost.$2(>.141.C>7 

20 $i.oO<'.0(> Virginia R. R. Co. first ^lortgage 
230 b-nds. interest .'Cr i*ayable May and No¬ 
vember. cost .$10.2o4. oS 

12 $1,000.00 Richmond & Danville R. R. Co.'s deben¬ 
ture bonds: intere.^t ')% ])ayablc Ai>ril and Oc¬ 
tober. CO.'S! .$12,116.67 

4 $1,000.00 Seaboard & Roanoke R. R. Co.V first mtg. 

bonds interest payable Jan’y & July. $4,087.74 

1 $1,000.00 Seaboard & Roanoke R. R. Co. first mtg. 

bonds, intere.st ■i'}! j)ayable Jan'y and July. co.<t $1,031.0'> 
10 $1,000.06 .\nglo-l'>ench n year bonds duo in 1020, 

interest ]>ayablc Aj»ril & October, cost. $0,4:18.10 

$ 82 , 006.06 


Balance in Bank. $1,820.60. which will be increased on Julv 1st. 

1018 bv $660.00. 

E. & 0. K. June 27. 1018. 

“JOHN C. GITTINGS. 

“Tr».st,e” 

231 Thereupon counsel for Plaintiff announced the ca.^e for 
Plaintiff closed. 


232 Thereupon the defendants offered in evidence the unsigned 
deposition of 6V. J. Th.vckstox. said deposition having been 

taken on behalf of the jJaintiff in this cause. 

233 Direct e.xamination: 

That he is a resident of Greenville, South Carolina, and has been 
practically all his life: that he knew Colonel R. E. Johnston, but 
does not recall when he met him. probably ten or fifteen years ago: 
that he was in the real estate business and two or three times Colonel 
Johnston asked him to secure certain options on timber land in the 
northern part of Greenville County. That as he recalls the facts 
underlying this suit are as follows: 

That it was a good many years ago. and he could probably give 
only the few facts that he knew, he didn’t re-all the details. He met 
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a gentleman and a school-mate by the name of Edwards, the exact 
date of which he has no recollection, who was interested in timber, 
and thereafter he got in touch with the timber and thereupon sug¬ 
gested to Edwards that they see if they could market it; he thinks 
they had an option on it or Edwards later got an option on it, as a 
result of the conversation between them, Edwards, Haynesworth, 
Colonel -Johnston and himself entered into an agreement to secure 
an option. Johnston was living in Greenville at that time and he 
had the timber inspected. There were two inspections made. A 
man by the name of Bowen who was at that time employed Iw 
Colonel Johnston, made an inspection, and he thinks Mr. Edwards 
and Haynesworth and himself juiid the e.xpenses. There was an¬ 
other inspection made by Mr. Kramer, be doesn't recall which one 
as there were two Kramers. .\t that time or near that time this 
option was about to expire. Mr. Edwards was to secure the renewal 
of the option, Colonel Johnston was to do the negotiating, and Mr. 

Havnesworth was to do the law end of it. That was the wav 
234 it was to be divided: that he heard nothing of it and Mr. 

Edwards did not succeed in getting the option renewed. 
After considerable time Colonel Johnston had bought that tract of 
timber himself and made certain representations that it was in bank¬ 
ruptcy. and after that they went after him because he didn't settle 
with them. 

That as a result of all this they filed a suit against .Johnston and 
recovered a judgment in the sum of $100,000.00; that there has 
been paid on that judgment somewhere in the neighborhood of 
$ 2 - 0 .000 or $26,000.00, he doesn't remember just exactly, in stock, 
])ractically very little cash, and the value of some of that stock is yet 
undetermined. 

Q. Mr. Thackston when was it you first learned that Mr. Johnston \ 
transferred a very large portion of his assets to Mr. Gittings as Tnis- 
tee? A. I don't know exactly, but J think it was prior to the secur¬ 
ing of the verdict of the Supreme Court, there were two hearings 
and I think this case went over- 

Q. Mr. Thackston. to the best of your recollection, if you have 
any recollection of the matter, state what you know, if anything, 
about any transfer of property or assets by Mr. Johnston? A. I re¬ 
member that testimony came out and I was trying to place that in 
my mind and I am under the impression that that was before we got 
our first verdict. y 

Q. Are you positive of that? A. Yes, sir. 

Q. Tt is your understanding, of course, that it had been trans¬ 
ferred? A. Yes. sir.. 

Q.. To whom? A. Mr. Gittings. 

Q. AVhat portion of his a!=sets wore transferred if you have 
23-5 anv idea? A. Tt was a very large amount. 

Q. You don't remember anything about the date? A. No, 
sir. 

Q. There were several suits filed in this connection? A. 1 think 
there were four which I think went over about eight years. 
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Cross-e.xamination. 

Bv J. C. Gittings: 

That lie thinks the first suit that Edwards and Hvnesworth brought 
against Johnston in reference to this partnership agreement was tlie 
suit brought in the United States Court in Raleigh, North Carolina, 
and he thinks that suit was thrown out of court; that his attorneys 
in that suit were Messi's. Busby & Busby of Raleigh. N. C., that 
subsequently in 1907, or thereabouts a suit was brought; by him 
and Edwards against the East Lake Lumber Company, the Dare 
Lumber Company. R. E. Johnston, and IL J. Haynesworth. in till 
Superior Court of Dare County, North Carolina, setting up the fact 
that Johnston had offered, alleged rather, that Johnston was a partner 
of Edwards. Haynesworth and himself in the purchase of that land 
and had taken the title to it in his own name, and aLsing to have an 
accounting. 

Q. You also brought an injunction against Johnston and the 
Compan//-s not to well the land or c'ut the timber? A. I don't know 
vou have the record, if vou will read from that I will be verv glad to 
answer your question. 

Q. I hand you Mr. Thackston, the printed copy, which Mr. E<1- 
wards previously testified to as being a copy of the suit that 
236 was filed by him and yourself in North Carolina and I a/.*.> 
you to glance through this paper and see if it refreslies your 
recollection, running from pages 151 to 168, also what purports to 1 e 
a copy of the contract you had with Johnston whicli appears on pages 
169 and 170? A. 1 have no doubt this is all correct. 

Q. You recall the suit? A. I recall the suit and T think that i< 
the complaint we made, of course, it would be impossible for me to 
recall the details, but T think that is the thing. 

That he swore to the hill: that he presumed that he knew tliaf 
Johnston, the East Lake Lumber Company, and the Dare (Vuinty 
Lumber Company filed an answer to their complaint in that suil: 
that probably he met Mr. (littings in Mr. HaynesworthV oHic(* in 
(Ireenville. S. C.. in October. 1908. He remembered driving willi 
Mr. Havnesworth and Mr. Gittings in a cab from HavneswortlTs 
office to the Southern Railway station, but hadn't any recollc('tion 
definitely on the subject; that he had no definite recollection that Mi, 
Gittings was in Greenville for the purpose of taking depositions in 
the North Carolina suit, but did remember seeing Mr. Gittings in 
(ireenville on some occasions, remembered riding with Mr. Hayne- 
worth and Mr. Gittings to the depot and during the drive, Haynes¬ 
worth informed him of a conversation he had had with Gittings witli 
reference to settling the litigation. 

By Mr. John C. Gittings: 

Q. And he told you in my presence that I was willing, as Presi¬ 
dent of the East Lake Lumber Company to pay you $5,000.00 
in stock of that company to each of you? A. No my recol¬ 
lection is that it was $1,000.00 in money. 
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Q. When he said $5,000.00 in stock to eaoli of you, I stated, “Mr. 
Hayncsvorth, you have misunderstood me, I said $5,000.00 in stock 
in all, not each of you?” A. I haven’t any recollection of any 
stock. 

Q. You haven’t a? all? A. No, sir. I do remember that there 
was an offer of $1,000.00 cash and I talked with you about it. 

Q. Didn’t he state to you that the offer was acceptable to him? A. 
1 have no recollection of that. 

Q. Your recollection is that the discussion was about money? 
A. Me and Mr. Haynesworth discussed that and it is fixed in my 
mind that it was $1,000.00 in cash to each of us. 

Q. Do you remember saying if it was satisfactory to him it was 
.«ati.sfactory to j'ou? A. I know it wasn't satisfactory to me. 

(i. Don’t you further recall that I said that it was only $5,000.00 
in stock? A. No. sir. I think it was money. 

Q. Don’t you further recall that when I had said to Mr. 
2:1,S Haynesworth that he was mistaken, that it was $5,000.00 to 

all, that Mr. Haynesworth got mad and siiid that he was going 
to withdraw from Colonel Johnston’s suits here in South Carolina, 
brought against him by Bowen and was going over to North Carolina 
to testifv in the case there? A. No, sir, I have no recollection of 
that. 

Q. You have no recollection now? A. No, sir. 

(j. Now wasn't it ^it that time, Mr. Thackston, at the discussion of 
that matter in North Carolina, that vou were informed and first 
heardithat the stock of the East Lake Lumber Company had been 
transferred by Colonel Johnston to me as trustee? A. I don’t re¬ 
member that. 

Q. Did vou have any other conversation with me other than on 
that date? A. My recollection is that you were here twice in refer¬ 
ence to some matter on different occasions. 

Q. At the time you gave your deposition, you on cross examination 
were asked by me the following questions, and you gave the follow¬ 
ing answers, reading from pages :35 and 36, did you not? A. I 
suppose I did. 

Q. "You were a party plaintiff’ of Edwards in a suit brought in 
the Superior Court, Dare County, North Carolina?” A. “I do not 
remember the date, I was a party to the suit brought in that County, 
sir.” 

Q. ‘'Did you read over the complaint”? A. “I think I 
239 did.” 

Q. That is correct isn’t it? A. Yes, sir. 

0. “Did vou swear to the answer”? A. “I think I did. I guess I 
did”. ' ' 

Q. Is that correct ? A. Yes, sir. 

Q. “You knew it was set for trial at the November term in 1908”? 
A. “No, sir.” 

Q. “Were you not so advised by Mr. Haynesworth”? A. “I 
know the case was coming on for trial in the Fall as to the date I was 
never advised”. 

Q. That is correct isn’t it? A. Yes, sir. 
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Q. ‘“Do you renicinber beiu" jirv.<ont in Mr. Haynsworth’s Office 
in September or October, 1908 for the purpose of taking depositions 
in that case”? A. ‘“I remember the occasion, sir, I don’t remember 
the dates.” 

Q. Is that correct? A. Yes. sir. 

Q. “And on tlial occasion did not you and Mr. Haynsworth get 
in a cab with me and drive to tlie Southern Raihvav station”? A. 
sir, 1 renienibor goiuff to the station witli you, sir/’ 

Q. Is that correct? A. Yes, sir. 

240 Q. '*Do you recall Mr. Haynsworth stating to you in my 
presence that yon and he would both be present at the Dare 
County Court in lOOS, that Mr. Haynsworth would have to with¬ 
draw his ai)pearance in the Court here in order to attend the Court in 

Dare Countv and that he would have to withdraw himself from the 

% 

case at Greenville and go to Dare ('ounty. do you not recall that Mr. 
Thack.«ton?” A. ‘“I remember that discussion. I don’t remember 
the time.” 

Q. Is that correct ? A. Yes. sir. 

Q. ‘“The firm of Bu.dn- Busby were your attorneys in that case, 
were thev not ?” A. Yes. sir. 


_ V 

Q. That is correct, isn't it? A. Yes. rir. 

Q. T ask you again, whetlu*!* that rcfrcslies your memory of the 
discussion and whether it was jK-rtaiiiing to an offer of 000.00 
worth of stock to settle tlie controv(*rsies which were involved in that 
suit, and Mr. Haynsworth's version of it that he understood the offer 
was $5,000.00 a piece, namely, to vou, Edwards and Haynsworth, 
all in stock? A. I have no recollection of the stock proposition, 
what I have in mind is that it was an offer of $1,000.00 in cash; 
that was a good many years ago and T can't recall all tlie details, but 
whatever the offer was my recollection is that it was $1,000.00 and 
the offer was declined. 

241 Q. As a matter of fact vou didn't go to Dare Countv? A. 

•V- • 

Ao. sir. 


Q. You knew that the ca?e came on for trial in Dare County? A. 
T probably did. 

Q. You know it didn’t? A. T just imagined it did, and there 
must have been some reason for mv not going. 

0,. You knew that suit was disf)osed of against you? A. Yes, sir. 
Q. And then it was you brought a suit in Greenville County, South 
Carolina? A. Yes. sir. 

Q. And you brought a suit for money demand of 8100,000.00? 
A. I don’t remember the amount, T remember tlie amount of the 
verdict. 


Q. You had been advised by Mr. Haynsworth that you couldn’t 
get anything in Dare County, but .Johnston had property over here 
in South Carolina that you could attach? A. I think I advised Mr. 
Havnsworth of that. 

Q. Then you and Mr. hlaynsworth proceeded to attach Mr. John- 
.'ton’s property over here, and all you could find you attached? A. 
Yes, sir. 

Q. Do you know Mr. AV. W. Bourne? A. I believe I met a mart 
by that name at one time. 
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Q. When? A. About a couple of years ago. 

*242 Q. Did you see him in regard to some of Colonel Johnston’s 
affairs? A. At that time I had some stock of the Border State 
I.uuiber Company and was trying to market it. 

Q. The stock that you have originally belonged to .Johnston didn’t 
it? A. Yes, sir. 

Q. Did you know the Border State Lumber Company was a South 
Carolina Corporation? A. I did not. 

Q. Do you know it now? A. I never thought very much of it. 

Q. You knew that Mr. Haynsworth was attorney for the Border 
Stale luimber Company, didn’t you? A. I didn’t know it. 

Q. You knew that he was, also, attorney for the Saluda River 
I.umber Company? A. Yes, sir, but I didn’t know he was attorney 
for the Border State Lumber Company. 

Q. .-^nd Mr. Haynsworth is your attorney? A. Yes, sir. 

Q. You know Mr. Elli.«on? A. I know Mr. C. H. Ellison. 

Q. Do vou know Mr. Chiswell who is the Administrator of the 
Johnston Estate? A. No, sir. 

*243 Q. Do you know Mr. Robert H. McNeil? A. No, sir. 

Q. Do you know Mr. .Tames McNeil? A. No, sir. 

Q. Do vou know Mr. George I.umis of Washington, D. C.? A. 
No. sir. 

Do you know a man by the name of T.assitar who was in the 
Internal Revenue Dei)artment in Washington. D. C.? A. No, sir. 

i'i. Did you personally employ either of the McNeils? A. No, 
sir. 

Did you personally give either McNeil any costs in this present 
litigation? A. I don’t think .«o. 

Q. Did you ever agree to give them any? A. No, sir, we made 
a contract with them. 

Q. By which you agreed to give them a portion of the proceeds? 
A. T think that was the wav. 

V 

Redirect examination. 

Bv Mr. A. C. Mann: 

Q. Mr. Tliackston, with reference to the contract, with whom was 
tlie contract made? A. Mr. Havnsworth made tliat contract for us 
at our suggestion I think, or we asked him to make a contract. 

Q. Was it Mr. Ellison or Mr. McNeil? A. It was Mr. Ellison, he 
apnroached us, we did not approach him. 

Q. Mr. Ellison approached you? A. Yes, sir, we did not ap¬ 
proach. him. 

244 State of South C.vrolin.i, 

Coxenty of Greenville: 

I. H. K. Townes, Notary Public, do hereby certify that on March 
14t!i. 1921, as said Notarv, the testimonv of W. J. Thackston was 
taken in my office, that at said hearing, the said W. J. Thackston was 
represented by A. C. Mann and H. J. Haynsworth and that John C. 
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Gittings, Esq., of Wa.'^liington. D. C. represented the opposite side. 
I further certify that said testimony was correctly taken down by 
E. D. Allen a? stono^raplior and I fnrtlier certify that after said tak¬ 
ing of said testiinonv tliat said slenogTaplier correctly transcribed 
same and on Marcli 17th. 1021, i>rcsented said testimony to the said 
\V. .1, Tliackston at said Tliackston's office in (h’eenville, S. C., that 
the said Thackston declined to si^n same. I furtlier certify that 
file office of said W. J. Thackston re]>orted on March 18th, 1921, 
that said Tliackston ha<l left Ch-eenville, S. (\ for Florida and would 
be absent from this State from ten days to two weeks. 

I further certify that at the j^resentation by the stenograjiher of 
the said testimonv to Mr. Thackston that he declined to read same 
and simply said he wouldn't sign it at all. 

1 further certify that said testimonv which was sent bv me to the 

« «. 

Supreme Court of the District of (’olumbia on March 19, 1921, pur- 
jiorting to contain tlie testimonv of W. J. Thackston is the correct 
testimony as given by the said \V. J. Thackston in this office and is 
correctly transcribed by the stenographer in this case. 

Witness mv hand and seal this 21st dav of March, 1921. 

11. K. TOWNES, 

.Vo/an/ Pnhlir for Soiifh Carolina. 

245 Thereujion the defendants offered in evidence the deposi¬ 
tion of H. E. William Flock, as follows; 


H. F. Wii.M.vM Flock, having been fir.<t duly sworn, testified as 
follows: 

Direct e.xamination: 

That he is President and Manager of the Flock Brewing Company, 
Williamsport. Penna: that he is als(» President of the Border State 
Lumber Company, which was incorporateil under the laws of South 
Carolina; that he is in possession of the books of said Company, 
which are kei>t in the office of Flock Brewing Company, and that 
H. A. Arnold is Secretary and he is at ]>resent in California; that 
tlie hook kej)t by tho 1-iorder State Lumber CoTupany showing the 
stock ownersliip in the Com]>any. is a stock certificate book, which 
he has before him: that the book he j)roduces is the only stock cer¬ 
tificate book the Com])any has had to the best of his knowledge; 
that he knew R. E. Jolniston, liaving met him on several occasions; 
tliat Johnston was a stockholder in tlie Border State Lumber Com¬ 
pany, and according to the stock certificate book of tlie Company, 
there was originally issued to R. E. Johnston. 1.038 shares as follows: 


April 25th, 1904 . 280 shares. 

May 19th, 1904 . 30 shares. 

May 19th. 1904 . 30 shares. 

June 29th, 1904 . 53 shares. 

August 7th, 1904 . 217 shares. 

March 17th, 1908 . 486 shares. 


Making a total of. 1,036 shares. 
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That on April 1st, 1908 356 shares of the stock stood in the name 
of R. E. Johnston; that on .January 1st, 1909, 199 shares of the 
stock stood in the name of R. E. Johnston; that on January 1st, 
1910, 199 shares stood in his name; that the certificate of 

246 stock issued to R. E. Johnston was signed by the President, 
Secretary-Treasurer, who were, R. E. Johnston, President, 

and H. T. Kreamer, Secret ary-Treasurer; Kreamer is now dead; the 
Border State Lumber Company owned a tract of about 14,000 acres 
of timber land. 

Cross-e.xamination: 

That 160 shares of the stock of this Company stood in the name 
of Johnston on January 1st, 1908, and on March 17th, 1908, 588 
shares; that between March 17th, 1908 and April 1st. 1908, 100 
shares of said stock was transferred on the books to H. T. Kreamer, 
Treasurer; that R. E. Johnston was President of the Company from 
its organization to March 1st, 1911, and H. T. Kreamer was Treasurer 
of the organization to March 1st, 1908; that he does not know 
whether Johnston and Ivreamer as President and Treasurer, managed 
the affairs of the Company almost entirely from 1906 to 1908, but 
that they held their regular and special ineetings of the Board of 
Directors so far as he knows, that he was not a director at that time; 
that he knew they were the active officers; that so far as he knows, 
Col. .Johnston bought all of the lands and sold them to the Comi)any, 
and Kreamer went around with liim and sold stock; that it was 
through Kreamer that he bought his stock, and, at the time, Ivreamer 
told him he was going to South Carolina to keep the books and look 
after the Company; that they cut over a few hundred acres of land, 
and the business not being a paying proposition, the operations were 
withdrawn; all he knows about Johnston borrowing money is that he 
borrowed some monev from the Greenville Bank of Soutli Carolina, 
for which he gave fifty shares of Border State stock as collateral 
that he does not know what became of that particular stock, but does 
know that the stock was transferred on the books to Haynesworth, 
Edwards and Thackston; that he does not know the the 

247 amount of the note given Colonel Johnston by the Border 
State I^umber Company, but he does know that the Colonel 

had agreed to take a certain number of shares of the stock in pay¬ 
ment-of said notes and was to return the note; that the stock was 
issued to Colonel Johnston and was signed by him as President of 
the Company but the note was never returned to the company for 
cancellation; and the stock was never returned to the Company; 
Johnston did not pay the note and did not return the stock can¬ 
celled on account of not paying the note; it cost the company $21,- 
000.00 to settle with the Greenville Bank on account of said note; 
h'lock Brewing Company had an option on certificates No. 66, 67, 
68 and 69, for twenty-five shares each, but did not exercise the 
option; how Gittings came into possession of it he does not know 
but it was sent here for transfer and was transferred by the proper 
officers of the Company; he thinks it was done by Gittings himself; 

10—4010a 
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that lie know^ said .stock wa.^: a ])art of tlie stock originally issued in 
certificate No. 4 and Xo. 18, September ^Srd, 1904, to R. E. Johnston. 

Q. How much of your company’s stock now stands in the name of 
R. K. JohnstonY A. 99 shares. 

Q. Give the number of the certificates in his name. A. —. 


No. 

i i 

* i 
« * 

4 4 

4 4 


9. dated May 19, 1904 

!•> •• ii a 

^■^7. March, 190S 
40. " " ' ‘‘ 

58, “ “ '' 

5S! 


5 shares. 
20 
5 
10 

50 sl^aros. 
8 
0 


Total 


09 shares. 


That certificate No. 08 for 25 s]>ares, dated May 0th. 1010. and 
certificate No. 00 for 25 shares dated March Otln 1910, stood in the 
inune of J. C. Gittings: that certificates Xo. OS and 00 are a 
248 ])art of tlie 100 sluires issued to Flock Hrewin^ Company, by 
order of Colonel Johnston, out of ceUificate Xo. 4 and Xo. 18. 
originally issued to him. 


Deposition of G. E, Enbnan, 

G. F. Ekdmax^ being first duly sworn,, testified as follows: 

Direct examination: 

Tliat lie is Secretary of the Bowman Luml)er Company. Williams¬ 
port. Penna.. and tliat he is Secretary of the Saluda River Lumber 
Company and lias charge of tlie books of that Comjiany; that the 
hook of the company sliowing who are and were the stockholders of 
the eom])any is llie stock certificate book, which is the only hook 
showing transactions in its stock: that he has and now produces said 
certificate book, and according to tlie book, 065 shares of this stock 
was issued from time to time to R. K. Jolinston; that on Ajiril 1. 
PHIS. 'M)A slinres of the stock of the Comjiany stood in the name of 
R. K. Julinston, and tlie same number of shares on January 1st, 
1000, and the same number of shares on January 1st, 1910; that the 
Saluda River Lumber Company was incorporated under the laws of 
the State of South Carolina. 

Cross-examination: 

That during the year 1010 the stockholdings of R. E. Johnston 
were reduced to 199 shares: tliat 150 shares of tlie 199 shares were 
afterwards transferred to Haynesworth, Thaekston and Edwards. 
That on January 1st. 1912, 199 shares stood in the name of Johnston 
and during that year 50 shares of this stock standing in Johnston’s 
name was transferred. That the remaining stock in Johnston’s 
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name was also transferred in 1922 to Haynesworth, Edwards 

249 and Thackston; that he has no knowledge of the market 
value of the stock at that time. Its book valuation was 

'$100.00 per share, par value also $100.00 per share. 

250 Thereupon the defendants offered in evidence the proceed¬ 
ings in the suit in the Superior Court of Dare County, North 

Carolina brought by H. A. Edwards and W. .T. Thackston, as plain¬ 
tiff's, against the East Lake Lumber Company, The Dare Lumber 
Company, Colonel Johnston and H. J. Haynesworth, as defendants. 

In substance there proceedings show that the suit was instituted in 
October, 1907, that the summons were personally served on the de¬ 
fendants, East I.ake Lumber Company and Dare Lumber Company, 
and that defendant, H. J. Haynesworth, accepted service; that the 
plaintiffs allege in their Bill of Complaint that Colonel Johnston 
Ix'came the purchaser of the lands in Dare County in violation of 
his contract with them and the defendant, H. J. Haynesworth, 
under date of June 15, 1904; that Colonel .Johnston was trying to 
deprive them of their interest under this contract; and that the 
organization of tlie Ea.'st Lake Lumber Company by Colonel .Johnston 
was done in fraud of their rights and with an effort to cheat them out 
of their rights in the lands; tliat the iJaintiffs prayed that the in¬ 
corporation and organization of the East J.ake T.umber Company be 
adjudged null and void; that an account be l'.a«d and taken between 
them and Colonel Johnston and the other stockholders of the East 
Lake Lumber Company, in respect to the purchase of the lands in 
Dare County by Johnston and tlie East I.ake Lumber Company; 
that the Couit adjudge and decree the rights, interests and equiiies 
of the plaintiffs, and the defendant H. -J. Haynesworth, in and to 
said lands, including the lease of said lands to the Dare Lumber Com- 
l)any in such amounts and proportions as the result of the accounting 
shall determine: that an injunction issue against Colonel .Johnston 
and the East Lake Tmmber Company commanding them not to sell 
or dispose of the said lands or any part thereof, or dispose of or 
appropriate to their own use any of the proceeds of sale of 

251 said of said lands, or any part thereof, or the proceeds of any 
sale of timber therefrom; or any of the rents or profits paid 

to or collected by them from the Dare Lumber Company or any other 
person, firm, etc., but to hold said lands and proceeds subject to the 
order of the court; and that a receiver be appointed to take possession 
of said lands and rents and profits: that the defendants. East Lake 
J.umber Company, Dare I^umber Company and Colonel .Johnston, 
all filed separate answers to the Bill of Complaint; that Colonel 
Johnston in his answer, among other things, averred that when the 
land was conveyed to him there were serious defects in the title to 
the property, and in order to clear the title thereto he had to bring 
many actions against parties who claimed title to parts of the prop¬ 
erty," and defend actions brought by other parties who claimed title 
to the whole of the land, and in that behalf he was compelled to 
expend large sums of money; that the money advanced and expended 
in this way amounted to many thousands of dollars; and that al- 
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tlH)u. 2 :l) the knew of those facts they have never offered to 

pay any of llie {Hiroluiso price or share in the costs and expenses he 
has been ]>ut to; and that, tliereafter, to wit, at Fall Term, 1908, of 
tlie Sui>crior Court of Dare County, North Carolina, duly held on 
November 12. 1908, and presided over by Judge Quion, the case 
came on for trial before the said court and a jury and judgment was 
rendered in favor of the defendants, that an api)eal was noted but 
never perfected. 

2o2 Thereui)on tlie defendants offered in evidence tlic deposi¬ 
tion of Harry A. Dargan. who testified that he is the Clerk 
of the Common Pleas Court of Greenville, S. C., that it is his dutv 


to kee]> an abstract of Judgments, tliat he has in his hand the book 
of Abstracts of Judgments from 1908 up to tlte present time (March 
]4tli. 1921) and tliat it shows the following judgnu'nts against R. 


E. Johnston: H. A. Edwards, W. J. Thackston, H. J. Ilavnsworth, 


]Jaintiffs. vs. R. E. Johnston, defendant, money demand, date of 
Judgiiu'ut August 2otlK 1910. amount of judgment $100,000.00; 
James O. Bow<‘n. |)laintiff. vs. R. E. Johnston, money demand, date 
of judgnumt Marrii 2otli, 1009, amount of judgment $fir).7;'): George 
E. Payne and James E. Payne, partners doing business as (Jeorge E. 
Pa\me Comjiany vs. R. E. Johnston, date of judgment, November 0th, 
19()8. amount of judgment $08.82 : Olivia V. Bowen. Admx. of Estate 
of James O. Bowen. Deceased. ]>laintiff, vs. R. E. Johnston, money 
demand, date of judgment Mav 12th, 1911, amount of judgment 

$2.r)00.00. 


258 J. C. (Rttincs. a witness ju’cvion.'^ly called and sworn, re¬ 
sumed the stand on behalf of the defendants, and testified in 
substance, as follows: 


That to the best of Ids recollection, lie first met Colonel Johnston 
tlirough a letter of introduction from Mr. Davis of the Rennart 
Hotel, Baltimore in Juno. 1907: that at tliat time Colonel Johnston 
n^tained the firm of Gittings & Chamberlain to transact some local 


business relating to the purchase of a house, 8200 Thirteenth Street; 
he wanted tlie title examined ami the house put in his name as 


Trustee for the benefit 


of his wife and children: the title was ex¬ 


amined and the deed ])re]>ared in his office, from the owner to Rozelle 
E. Johnston, as Trustee, for the use and benefit of Lee M. Johnston, 
Ins wife for her life, thereafter to their issue and children: that in 


the early fall of 1907. Colonel Johnston employed him and his firm 
of Gittings & Chamberlain to represent the East Lake Luml er Com¬ 
pany in litigation pending in the United States Circuit Court at 
Raleigh, North Carolina, brought by H. J. Edwards and one Thack¬ 
ston, against Colonel Johnston, and may bo against one of these com¬ 
panies. Through proceedings in that case, it was dismissed and sub- 
setpiently another suit was brought pertaining practically to the 
same subject matter, against Colonel Johnston. The East Lake 
T umber and the Dare Lumber Company, and Mr. Haynsworth, by 
the same parties, in Dare County. North Carolina. This is the case 
which the record we have just offered relates to; that ho attended 
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Court in Dare County in the Fall of 1907, in the latter part 
254 of November; that in order to get to the Court, it was neces¬ 
sary to use a yacht as the Court House was located at the town 
of Manteo on Roanoke, Island. The case was not tried at that term 
and Colonel Johnston was not among the party who went to attend 
the Court. 

That subsequently he promised to go to Binghamton. New York, 
to see the Directors of the Dare Lumber Company, at their request, 
and see by such conference, what could be done toward a consolida¬ 
tion of the East Lake Lumber Company and the Dare Lumber Com¬ 
pany; that he requested Colonel Johnston to go with him. but he re¬ 
fused. and then the discu.^sion came up, what he John.«ton felt ought 
to he done; that upon his return from Binghamton, he reported to 
Colonel .Johnston the situation and it was at that time that Colonel 
Johnston said he wanted to make a trust for the benefit of his wife 
and children. This was in January or February. 19()8. right after 
his return from Binghamton, New York; that in his answer, he said 
that the tru.<t was created in August, 1908; that he could not find 
his Declaration of Trust, which was made in two copies, one at the 
time given to Colonel Johnston and the other was pul with the securi¬ 
ties given him and put in his box in his oflice. That he was looking 
for it again the other da.v, and, in examining the i)apers and corre¬ 
spondence in regard to it. his recollection was refreshed; that the 
trust had been made in .lanuarv and not in August; that his trip 
to Kinglianipton was in January and not in Au.a'ust. lOOS. liis rccol- 
loction having been refreshed as to that lie made that date in his 
affidavit; the circumstances surrounding the situation in 1907 and 
in early 1908, brought to his mind that the stock of Johnston was 
placed in his hands in January or February immediately 
2oo upon his ret\;rn from Bingliampton in 1008: that subsequently 
he was elected President of the East Lake Lumljcr Company 
in June, 1008. 

At the time the trust was created in the East Taike Tamiher Com¬ 
pany’s stock, all the shares which Johnston said that lie owned were 
delivered to him. The number of those shares which were incor¬ 
porated in the trust, whether they were 2508 or 2808, he does not re¬ 
call; b.'t the amount of them was set forth in his Declaration of 
Trust, which was made in 1908. That the other dav when he was 
called upon to give an affidavit as to what the amount of the shares 
were, he had to leave that blank, due to the fact that in the files of 
the eomy>any he found an affidavit of Johnston slating that he had 
2893; that he never had more stock of Colonel Johnston at any time 
than the amount that was found in the package of stock that came 
back to him from the Maryland Trust Company in 1017, after the 
sale of the East Lake Lumber Com{>any's proT)erty: that he personally 
knew nothing about this affidavit until he found it here, the other 
day. in looking over papers that could in any way refresh his recol¬ 
lection as to the terms of the Declaration of Trust, and the amount 
of stock that came into his hands at the time. That therefore in his 
affidavit he left a blank as ho could not say whether Colonel John¬ 
ston \s slate^mcnt in his affidavit of the amount he (Johnston) turned 
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over to witness was the number of shares set forth in the paper that 
witness had given him, xe the Declaration of Trust; that he knew that 
he had kept all the stock that he had received, irrespective of the 
amount alleged. 

At the time that the stock was turned over to him, Colonel 
Johnston expressed himself to witness and stated in his pres¬ 
ence— 

256 Counsel for plaintiff olijected to any oral statement between 
witness and Colonel Johnston at that time. The Court over¬ 
ruled the objection. Exception noted. 

The Court: I do not regard it as a self serving declaration. It is 
part of the transaction, as I understand it. bearing on the good faith 
and the real intention of the parties. I think i^ you can testify to 
anything you can testify to that. 

Colonel Johnston expressed himself to him and to others in his 
presence, at that time, as being very favorably disposed toward him. 
He asked witness whether lie would not become trustee for his wife 
and children, because his wife knew absolutely nothing about busi¬ 
ness. His daughter was then a young girl, going to some fashion¬ 
able school in Washington, and was extiemely e.xtravagant. That 
his son. Roland, had not vet come to maturitv, and that he had not 
yet made up his mind how he would develope and he was also ex¬ 
travagant. Witness remembered it just the same as if he had said it 
today. Colonel Johnston used the expression, “Jack. I want you to 
do by them just as you would do by your own family, and I leave it 
to you how to divide it and whatever becomes of .it.” The paper was 
then signed by witness, who told him he would, took the securities 
and delivered a copy of the paper to Colonel Johnston and put the 
securities in his box. 

Witness didn’t think he ever looked at those shares of stock again 
until .sometime in 1009, when there was a case which required him 
to go to the South to try. and there had been some suggestions made 
of guns, etc., that it would be dangerous for him to go, and he got 
his box out of the safe. and. with his clerk, took out of it every paper 
that was in it. including these .securities, and made a memorandum 
j^ertaining to their ownership. He put the securities in an envelope 
along with the Declaration of Trust, and sealed them up. When he 
opened the envelope containing the Johnston Trust, he found that 
he had other securities in the same envelope, which were not in a part 
of the Trust. 

257 Witness made another Declaration of Trust, put them both 
back—it in no way altered the terms of the other, and handed 

it to Mr. Muncaster, to witness. 

That he did not remember ever counting the shares of stock until 
1911. and he made no .special note how much stock belonged to 
Johnston at that time, or how much stock belonged to other people; 
that about 1911. there had been other shares of stock that had come 
into his possession for other people in reference to a sale that was 
endeavoring to be made to Chicago bankers by the name of Clarke & 
Poole Company, through Mr. Jullien E. Git'tings, and the sale had. 
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developed to the point where the two companies were required not 
only to give deeds but also to deposit every share of stock the com¬ 
panies had issued in escrow, also make certificates as to other obli¬ 
gations which were then outstanding. That the stock he had in the 
Johnston trust and what stock he had of his own and the stock of 
these other people were the subject of a trust agreement that he 
made at that time, turning these certificates over in escrow to the 
Maryland Trust Company and Mr. Jullien E. Gittings for the pur¬ 
pose of delivering them under certain conditions to Clarke & Poole 
Company, if the sale went through. 

That the shares of stock remained in the Maryland Trust Com¬ 
pany under this paper until after the sale in 1017, when by witness’ 
request they were returned to him. That the certificates, so far as 
he knows, were in exactly the condition they were in at the time he 
delivered them.over in 1911—the same indorsements on them; that 
the secretary of the company being there with his books at the time 
the certificates were returned in 1017. witness requested a transfer of 
the certificates and had them made out in the name of other parties 
to whom in his judgment they should be made, and he men- 
258 tioned the name of Johnston’s—trustee for the Johnston’s; 
that he did not recall the names of Colonel Johnston’s two 


sisters at that time; that he did know that Miss Bertha Johnston had 
been married and was then Mrs. Clever; that is the history of the 
Declaration of Tru.«t with regard to the East Lake Lumber Company 
stock which came into his possession in 1008. 

That in 1008 and 1000. he saw Johnston frequently; that in 
1910, he saw’ very little of him, that at no time, in his jSrScn cernir~ 
was it communicated to him by anyone, did Colonel .lohnstoii ever 
make any claim that this stock had been nhiced'Tr C'tus'Jiands for 
the purpose of defeating any creditors that Colonel .Toi mston then 
had or that he might thereafter have in rclatiT7irT6"‘rP^^ev’er'’tlS 
slighte.<t suggestion made by anybody that tliaT^was' tli’e situaiiaa;. 
that he knew what the situation was so far as'iitigafion in North 
Carolina was concerned, that if these people were entitled to an 
accounting they would be entitled to shares of this stock of Colonel 
Johnston, if John.«ton had not spent more money than they were 
willing to contribute toward getting it. That witness of course knew 
from Colonel Johnston what the situation of the company was in 
1008. That witness had become President of the East Dike Lumber 


Company because of the litigation which confronted the company, 
that was then pending as to its titles in this particular case, and it 
had no money and no property, except its equity and somebody had 
to go forward and fight to get rid of this litigation and clear it u]j 
before the Dare Lumber Company was willing to go ahead and 
operate under the terms of its agreement. 

259 Before the trial of the case in 1908. and as earlv as 1907, 
Colonel Johnston had brought to the offices of Gittings & 
Chamberlain certain papers that had been signed and seiwed on him. 
in regard to certain litigations then pending in Greenville. South 
Carolina., against him—in other words, an attachment suit brought 
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by a man named Bowen; that he also brou,uht with him letters from 
Mr. Ilaynsworth relating to those suits; that Mr. Haynesworth was a 
member of the firm of Hayneswortli and Patterson of Greenville, 
South Carolina, and tins firm had been and were at this time Colonel 
Johnston's attorneys in South Carolina. That there was some ques¬ 
tion as to the right to remove those eases to the United States Court; 
Johnston asked his opinion regarding the matter, which resulted in 
his being retained and going into consultation with Johnston and 
Haynesworth in regard to these South Carolina suits brought by 
Bowen; tluit in the latter part of 1007. and the early fall of 1008, 
Mr. Havneswortli was in Washington for consultation with him at 
liis office with Johnston present, at least four times. At the time he 
was given the facts by Johnston and undertook to prepare the plead¬ 
ings. and there is correspondence between Mr. Haynsworth and liim- 
self pertaining to that matter. During the summer of 1907, Haynes¬ 
worth had written to Colonel Johnston in regard to some land trans¬ 
actions: that he, Haynsworth. liad acted for Johnston in reference 
to a destroyed note that Johnston had given through Haynesworth 
for the purcliase of some property; that it seemed Haynsworth liad 
examined the title to that property and was thoroughly familiar so 
he told witness of all of Jolinston's property: that he had handled 
Johnston's monev: that Johnston's bank account was in Havnes- 

ft. ft 

^vorth’s bank, of whidi he was a director and for which bank 
260 he was the attorney: that Haynesworth had incorporated all 

the lumber companies that Johnston had created when he 
lived in Greenville. South Carolina: that Hovnesworth knew John- 

ft 

stonV affairs thoroughly; that Johnston knew that there was no real 
legitimate claim of Bowen's of any kind and description. 

That there was produced at that time, in the presence of Mr. 
Havneswortli and delivered to him, a 84,000.00 note that had been 

ft* 

given by Colonel Jolinston to Mr. Bowen in settlement of his, 
Bowen's, claim, which at that time was $4,000.00: that there was 
produced also a check in payment of the note with endorsement 
upon it by Mr. Roland Johnston, showing that the note was paid in 
full and was in settlement of the claim Bowen was then making for 
$12,000.00; that was the situation and what Mr. Haynesworth knew 
in 1908: that he had those papers and discussed them at that time. 

That in 1907, there appeared to be a transaction between Colonel 
Johnston and Congressman Olmstead. of Harrisburg or Pittsburg of 
Pennsylvania; that Johnston had sold Olmstead a large tract of tim¬ 
ber, how much witness does not know, communications he had in 
hand showed that there was $90,000.00 at that time to be paid over; 
that this was in the summer of 1907. and Mr. Haynesworth attended 
to that entire transaction, had the titles examined and the money 
was paid to Mi\ Havnesworth bv Mr. Olmstead and Havneswortli 
was supposed to account therefore and promised to do so; that Haynes¬ 
worth admitted that he had authority from Johnston to take care 
out of those funds the claim of the City National Bank of Green¬ 
ville; that was the bank for which Havnesworth was attorney and 
in which he was a director; that Johnston had a note at that bank. 
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for which certain Border State stock and certain Saluda River 

261 Company stock was the collateral; that the note had then been 
reduced by John.«ton to something like $6,000.00 or 

$7,000.00, and Havnesworth was authorized bv Colonel Johnston to 
take out of the moneys passing through his hands the amount of 
money that was due to the bank in Greenville; that this was the 
condition in the spring of 1008; that no account, so far as witness 
knows, had been filed by Playnesworth but he had turned over to 
Colonel Johnston between $8o.0{)0.00 and $40,000.00, which came 
out of that transaction: that it liad not been fully closed up to that 
time, the summer of 1007. and tliat the bank had not been paid off 
and these Bowen suits had been filed. 

Tliat in the North Carolina litigation, notice was delivered to him 
that they would take certain depositions in Mr. Hayncsworth's 
office on the 30th dav of October. lOOS: that the other attornevs in 
North Carolina, who were associated with him, asked him to attend 
the taking of these depositions: that Mr. Haynesworth had reported 
to witness that he wanted to confer with him and also Johnston: 
that he wanted to have a further conference in relation to the Bowen 
suits as they would be forced to trial in tlie November Tei'm, 1908. 
That he and Johnston had been notified that the Dare Lumber 
Company suit in North Carolina would be forced for hearing at 
the November Term in 1008. and they were preparing to meet the 
situation; that he appeared along with the other counsel for the 
Dare Lumber Company and a Mr. Kreamer at the office of Haynes¬ 
worth on the morning designated to take these deposition-, not 
realizing that Haynesworth was adverse to Colonel Johnston, never 
having stated so to him, although associated with him intimately in 
Colonel Johnston's aftiiirs. and never having .'Stated to Colonel John¬ 
ston. to his knowledge, that such was the condition, and when he 
got there that day they were extremely friendly. No depositions 
were taken: that lie was also requested to see the City Na- 

262 tional Bank in reference to take- up the balance due on the 
Johnston note: that he left Ilavnsworth's office and went to 

the bank for that purpose, and entered into an agreement with the 
bank, which they said would have to be ratified by the Counsel, 
Mr. Havnesworth: that later in the dav he mot Mr. Havnesworth in 
his office for the purpose of going over the Bowen suits; that he stated 
to Ilavneswortli what the bank liad isaid and what thev had agreed 
to do on behalf of Colonel Johnston in regard to that matter, and 
Haynesworth said he would consider it and let witness know; that 
they did not consult about the Bowen suit but he told witness this— 
he said. “Mr. Gittings- 

M^. Robert 11. McNeill: You are now quoting Mr. Haynesworth? 

Witness: I am now <]uoting Mr. Haynesworth. 

This accurred in the only conversation witness ever had with Mr. 
Haynesworth at any time or any place in relation to Colonel John¬ 
ston's affairs, and in relation to East Lake Lumber Company affairs 
and was on the 30th day — October, 1908. when he was in Haynes- 
worth's office and the subject was broached by him. He told witness 
thar he thought Johnston was morally responsible, if not legally 
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responsible to their associates, meaning himself, Thackston and Ed¬ 
wards, in reference to tlie Dare County property; and he thouglit 
the matter should be adjusted, and he suggested to witness that 
ouuiit to be adjusted by Joluiston giving them certain shares of 
stock, but he did not mention the amount or go into it. He did not 
say he was unfriendly witli Colonel Johnston, but witness then aivl 
there said to him that he did not think, from wliat he knew of the 
case that tliey liad anv suit tliat could be maintained successfully in 
North Carolina or anywhere else, but that the costs that the East T.ake 
Lumber Com]>any would have to meet, and w]ii(*h the Da'*o 
2b-^ Lumber Com]>any would compel/ to be paid by tlie East 
Lake Lumber Conunmy under bond that had been given io 
them to put them in a position so that they could go ahead with tbe 
operation, would be quite heavy: that Johnston did not have anv 
stock that witness knew of: that Johnston had created this trust, 
and witness stated to him what the trust was. and that witness on 
behalf of the* East Lake Lumber (Vaupany would give $‘>.000.00 iti 
stock of the Fast Lake T-umber Company in satisfaction of the obli¬ 
gation. and they would, of course, got reimbursed from Colon' l 
Johnston, because he was the one who had caused all the trouble aivl 
would be responsible for it: that witness did not recall whether Mr. 
Tha(‘kston came into the ofHce then or not but Ilavneswortli said 
that he wanted to confer with Mr. Bu.shy. who was the attornev for 
Thackston and Edwards in North Carolina, and then be did sc*-» 
witness later and ask(‘d witness what train he was going to take. Tie 
said be would be back there: that be wanted to get something to e*it 
and he would eo hack there aboiit train time. He got into a cab witli 
witness aiul Tliackston and tliey drove over the Southern railwav 
station about one mile from his office, and be related to witness that 
he h;Kl told Mr. Thackston orJalked to Mr. Thackston—this was in 
Mr. Thackston's presem^e. botli of them in tlie (‘arriage: Ilaync-^- 
wortb sat on tbe front seat with the driver and Mr. Thackston and 
witness sat in the back seat, and be leaned around and mul thoucl ^ 
if Edwards agreed, they might get togetlier. Witness said. “What did 
you tell Mr. Thack.ston?" And then Haynesworth nairate<l bis con¬ 
versation with Mr. Thack.ston; that witness had ]>romised that b*^' 
would give $-">.OOO.On in stock to each of tliem: witness called their 
attention to the fact that that was not correct and that la* 
2d4 only agreed to give $3,000.00 in stock. They had tlnai 
reached the station platform. Havnesworth got out and threw 
up liis bands, became very mad and indignant, and said. "Well. If 
that was the situation he was going to tlirow up further representatio>i 
of Jedmston. that he would have to get someone else to try bis cas‘'s 
in Pcaith Carolina, that he was going over to North Carolina to testifv 
in the case again.'^t Johnston, 

That is tlie only conversation he ever had with Mr. Havnesworth 
in reference to Colonel John.'^ton's affairs at anv time or place, with 
the sole excei>tion that in 1013 he gave a de])osition on behalf of the 
Border State Lumber Company and was examined by Mr. Haynes¬ 
worth with reference to it. That is the only time he ever stated to 
anyone anything relating to Colonel Johnston's affairs that he has 


E. B. CHISWELL, ETC., VS. L. M. JOHXSTCX ET AL. 


155 


any recollection of. He had no conversation with him, as Haynes- 
worth testified to, in relation to Colonel Johnston's affairs in Green¬ 
ville at the time of taking the testimony or at the time of the hearing 
in the Greenville suit of Edwards, et als. against Colonel Johnston. 
He was probably there on two occasions. Haynesworth says he was 
there and soniebodv else savs lie was tliere. He was probablv tliere 
on two occasions but his recollection is that he was onlv there on one 
occasion during the ])endency of the suit, and that was during the 
taking of the deposition. They may have argued tlie case the same 
dav before the Master—he did not recall tliat—but positively he 
states that there was never the slightest word out of his mouth to 
Edwards, Thackston or any counsel of tlie case jicrtaining to Mr. 

Johnston's affairs—whether he was solvent or insolvent— 
265 until he opened his mouth after getting the consent of Colonel 
Johnston and at the reunest of the Border State Lumber Com¬ 
pany in the Border Stale Lumber Company suit in 1018. 

Before the trial in November, in Dare County, North Carolina, 
Mr. Busbee liad served notice of taking depositions of certain people 
in Buffalo, New York, and witness went tliere and attended the 
taking of those depositions in the North Carolina suit, along with 
Mr. Eydlette, who re)>resented the Dare Lumber Company, and 
Mr. Busbee had produced, to get what knowledge he wanted, the 
books of the East Lake Lumber Com]>any. and put Mr. Van Gorder, 
the Secretary-Treasurer of the East I.ake Lumber Company on the 
stand; that ceilain witnesses were taken by this witne,«s to Dare 
Countv to the trial of the case in Nov. lOOS; that when tlie case was 
called. Busbee claimed that he was not ready to go on unless Colonel 
Johnston was there, as Johnston was his chief witness, that the Court 
adjouined until we could lo(*ate Johnston and waited until Johnston 
got over from Tennessee. When Johnston arrived the Court and wit¬ 
ness and other counsel were all cftrralled in a little hotel there. The 
Court sent for witness and said in Mr. Bu.sbce s presence they wanted 
to examine Johnston before they put him on the stand, and wanted 
to know whether we would consent: and Mr. Pruden and witness— 
Mr. Pruden being the senior counsel, consented that that should bo 
done. 

Colonel Johnston was asked innumerable questions. He was 
asked about the stock and what had become of the stock in the East 
Lake Lumber Company, how much he had, etc., and John.'^ton told 
them what stock he had. that he had created a trust for the bene¬ 
fit of Ins wife and children, but if the stock had to come finally 
into the case against him, it would be produced. They put John¬ 
ston on the stand and he teslified in substance to the same things in 
open Court, at their re<|U(‘st. 

236 There was no secret made by Johnston of what his relation¬ 
ships were to the tract of timber and what he had received out 
of it, and he offered if they paid the money or shared with him the 
cost, that he had been put to in maintaining the land and making 
improvements on it—he was then perfectly willing to let them in 
under the terms of the contract. Witness' recollection of it was that 
Mr. Van Gorder testified there was something like $60,000.00 that 
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had been expended by Johnston in straightening out the litigations 
over titles or expenses incidental to getting the property in shape so 
it could be operated. As a matter of fact, it was more than that, 
but that was wliat they gathered at that time, that they would have 
to share in their proi>ortion of the expense that Johnston had gone 
to, to participate in the shares of stock that Johnston liad received. 

AVlien tlie case was filed in South Carolina, they were notified 
that Havnesworth et als. had a suit asking for $100,000.00 damages 
by reason of the breach of the contract with them. 

That from the date of the North Carolina judgment in 1908 down 
to 1010. the date of the judgment in South Carolina, he had never 
heard that Colonel Johnston was insolvent: that this was not sug¬ 
gested by anything in tl^e suit; that from 1010 on, he knew that 
Colonel Johnston's affairs liad gotten into a very serious situation; 
that he knew in a general way what property he had or had luid; 
and what he had done witli it lie did not know. 

In 1011, he thonglit, after the date on which the judgment was 
affirmed to—it mav have been before that—Colonel Johnston in- 
structed him to open the safe in his office and get out cer- 
260C, tain sliares of the Border State Lumber Company stock and 
send them to Me. McCullough security for certain notes 
whirh Johnston was then giving, and to secure Judge McCullough 
and himself (witness) for the fees in relation to the Bowen suits, 
and the services rendered up to that time. 

That in the {>resence of Colonel Johnston's daughter, he finally 
broke open the safe and took out an envelope witli certain share- 
of «^ock in it of Border State Lumber Company, and sent them to 
Judge McCullongli; that he thinks that was in 1911: that he will 
later produce tlie letter of Colonel Jolinston but that he does not 
think there was any date on it but the acknowledgement and re- 
cei]>t of the stock of Judge McCullough shows it was in 1911; that 
the balance of those sliares of stock ho put back—no. he does not 
think he did ]>ut tlieni back then—but. anyway, tliey got back in 
Colonel Johnston's hands when he came to town, the first time 
Colonel Jolinston came to town. 


267 That during 1911, witness was called on by Mr. Henry 

Kramer, who was the S'ecretarv-Treasurer of the Border Sta'c 
Lumber Compiuiy. when Kramer came into the office he asked witness 
if he had received certain shares of stock of the Border State Taiml or 
Company from some lauik. or it may have been some Brewing Com- 
jniny; that witness did not know anything about the stock, as there 
was no letter in the envelope, and he told Kramer that ho had turned 
it over to Johnston: ai>parently it was made out in Johnston's name 
and witness turned it over to Colonel Johnston; thereu[>on Kramer 
informed him that the stock did not belong to Colonel Johnston, but 
Mrs. Johnston for whom he was trustee; that the stock had been pu' 
up with the bank at Williamsport, or around Williamsport b»r 
security, for a certain loan and when the loan had been paid off, he 
had directed the stock to be turned over to witness, as Kreamer had 
been informed that he was Mrs. Johnston's trustee. That this was 
the first knowledge he had of anything pertaining to the Border 
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Stale Luinlier Company stock or any claim of anyhody against it; 
that ho did not have the stock when Kramer came into the othce as 
part of it had gone to Soutli Carolina to Judge McCullough as 
collateral security, and the balance had been turned over to Johnston; 
that the stock subsequently came back into his hands and he found 
it in his safe in 1918; previous to its getting there or his finding it 
there ho had told Johnston of what Mr. Kramer had said in reference 
to it, and Colonel Johniiton admitted that he had been dinging 
Kramer to return the stock back to him, and Kramer would not do 
it. as Kreamer, as witness understood, had negotiated a loan for 
Jolin.^ton, and Johnston conceded it was Mrs. Johnston’s property 
and Kramer held in under this trust; how many shares there were 
at that time he does not recall, but he thinks approximately it was 
1!)8 shares or probably 1()8; something like that. That the 
‘itkS next thing he heard in regard to the Border State Lumber 
C()mi)any stock, where it was and to whom it belonged, was 
when he came back to his office after tlie Chri.'stmas holidays of 1013; 
among his mail there was a letter in Mr. Bourne’s handwriting, not 
addressed to him but signed by Colonel Johnston, addressed to Ad¬ 
dison It. Du Bois, but on tlie envelo])e was a memorandum in Mr. 
])u Bois’ Inindwriting, turning the letter over to liim; when he had 
read tliis letter he immediately wrote .Johnston in reference to it. 

Colonel K. E. Johnston^ Doeoniher 22, 1917, 

iSunuitra, Florida. 

Dkar Coloxkl: 

Addie Du Boi^, today, broii^>iit into tlic office a letter from you in 
whicli you request Clianiberlain to deliver over to you certain shares 
of tlie Border State J-umber Company stock, as you desire to use it 
as collateral in a deal that you have ])endin^ somewhere in tlie south. 

Of course, !Mr. Chamberlain couldn't comply with your request 
as he knew nothimr about the stock; and T want to call vour attention 
to the fact that this stock was placed in my ])osscssion and control 
a< trustee for Mrs. Johnston and your children and under no 
cin lunstances could or would T turn it over to you for the i)uq)Ose 
of heimj; used as collateral on any deal that you mi^i,ht have on hand. 
The only tiling I could do if you had a deal that appeared to be profit¬ 
able and necessitated the use of collateral to assist in putting the 
transaction through should 1 be made a ]ydviy thereto as trustee, 
would be for me to use the stock for such purpose. 

Before I could judge whether or not it is prudent for me to do so, 
1 would have to know the details of the transaction, namely, the 
amount of timber land and where situated, character of title, the 
))iv.posed purchased ])rice, ])roi)osed sale price, with whom the stock 
would 1)0 dc])osited as collateral and upon what terms. 

I understand from Julian that vou will not be home for Christmas. 
Am awfully sorry. Old Man, a.s it would be an inesteemable pleasure 
to see you. and notwithstanding you will be away from your family 
and friends. I sincerely hope vou will have a pleasant dav. 

Sincerely vour friend, JOHN C. GITTINGS. 
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269 Plaintiff ohjectod. Objection overruled. Exception noted. 

That when witness wrote this letter he had not met Mr. 


Bourne. 


That the first time that witness met Bourne was when Bourne 
came to his office with this letter from Colonel Johnston, which was 
in February, 1914; that the only way he can fix the date on which 
liourne was there is l>y the dale of an a.ureement that was drawn up 
and which wa.s ottered in eviden(*e. Tlie paper was prepared in his 
presence and a copy was delivered, sinned liy him—two copies in 
fact, signed by Bourne and delivered to Bourne, one for himself and 
one for Colonel J<»hnston. with directions and with the statement 
from him that he would deliver it to ('olonel Johnston. The next 
day there was prejKired a letter to the People’s National Bank, at 
Jacksonville, (leornia: that he does not think it was sent that day, 
but a cou])le of days later: that a certificate for fifty shares of stock 


was sent. Invause a certiticate for twenty-tive shares could not be 
found, and this was forwarded in tlie letter to the Bank. That noth¬ 
ing was said by liourne to liim relatine. to the trust other than was 
<-ontained in tliat letter; tluit he had not stated to him, nor did he 
state to Bourne, that Coloiud Johnston had sua.e:ested that he was 
not trustee for anvbodv l)Ut himself, imr did thev o;o into that in anv 
way, shaj)e or fon»i; that B<turne told him that he had a'cen Mrs. 
Johnston and Miss Bertha Johnston. an<l tliey were desirous of his 
doinir what their father had retiuested to be done. No questions were 
suuaested. no su.u’.aestions were made by Ik>urne or himself 
270 relating to any creditors that J(»hnston had down South, or 
any creditors that couhl act hold of the security he was send¬ 
ing; absolutely nothing of the kind occur-ed; that there was no 
eccasion for it: that lie did not demur about sending the stock, not 
for ton minutes after it was agreed to hv Bertha and her mother and 
as Colonel Johnston's letter suggested the proposes for which he 
wanted to use the stock, all of which were vouched for by Bourne 
which were perfectly agreeable to witness, liecause the parties would 
be protected if it was ])ut uj) under the terms and conditions of that 
a'^wemont. That lie never heard of \'an Cloder or anyone else at 
that time being consulted by Bourne in relation to Johnston^s re- 
ouest contained in the communication to Mr. Du Bois or to himself. 
Mr. Bourne has testified that he saw witness in September or August, 
1918. in relation to the claim of Mr. Ellison. No such conversation 
occurred between Mr. Bourne and himself; that Bourne did call on 
him and told him that lie ha<l heard of Johnston's death, and he 
did talk to him something about the estate: Bourne said that he had 
a claim against Johnston and that Mrs. Johnston said that she knew 
about it and was willing for him to be paid the claim, whic-h he 
said was about $8,000.00; that he laughed at Bourne, who smiled in 
icturn. and then witness said to him. ‘*Bourne why don’t you get that 
rieck and return it so this estate could have it?'', and Bourne laughed 
that off and spoke about some deals he had; that at that time he also 
rnoke of Mr. Ellison's claim, saving that Ellison had advance! the 
Colonel monev to the extent of about $4,000.00, and that the monev 
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went to support Miss Bertha and her motlier and the family and 
that they were willing that this elaim should be paid; that he re¬ 
plied that he knew nothing of any relation between .Johnston and 
Ellison other than those which were away back in 1910 and 1911 
that arose out of matters before Colonel .Johnston came to 

271 Washington to live; that, of course, if Mrs. .Johnston and 
the other beneficiaries of the Trust estate recognized the 

legitimacy of any claim Ellison had and wanted it paid out of their 
fund, he would do what could Vjc done out of the income of the fund 
and he would be i)leased. if that was the situation, to go into the 
nialter with Mr. Ellison, if Mr. Elli.son would come to .see him; that 
he did not say anything about sending any papers; Ellison did not 
come to see him, and he never heard anything from Bourne and 
knew nothing about his claim, e.xcept that he did speak to Mrs. 
.Johnston, who said that she had not made any such statement and 
so the matter was dropped. Jle never heard from Ellison until one 
day someone called him up from the Probate Court stating that a 
])e!ition had been filed down there, in which his name was used as 
trustee and the Court had refused to consider it until he had been 
given notice. That this is, as far as he knew. Mr. Bourne's connection 
with the matter in any way, shape or form; that it is positively untrue 
that Bourne ever heard from him at any time or any ])lace. That 
this trust had been made for the purpose of defeating the rights or 
hindering or delaying the rights of any creditors in South Carolina, 
or anywhere else; that he never heard that from Bourne or Colonel 
.Jeliiiston, or a living soul, until after Colonel .Johnston's death. It 
was not a fact. That in 1907 and 1908, before and after this trust 
wa-' created, the only creditois; that .Johnston had that he ever heard 
of or so far as his knowledge of .Johnston's affairs was concerned, were 
these two claims which resulted in two suits in Greenville, South 
Carolina, brought by Bowen against .Johnston and the claim 

272 that was made in North Carolina ])ertaining to the contract 
between Ilaynesworth, Thackston, Edwards and the Colonel, 

which, as he under.stood it, related to the rights of the parties, in the 
])un'hase of the Ea.st Lake Lumher Company's pro])crty. 

That he knew of his own knowledge at that time that .Johnston 
had in a hank at Washington fully .$35,000.00; that he knew that 
in 1908 .Johnston had two apartment houses in Washington, just 
the amount of et|uity in them he did^ not know, as he had nothing 
to do with the purchase; that he knew of this East Lake Lumber 
Company stock; that he knew Colonel .Johnston was President of 
the Border State I-umber Company, and had in the Bank of Green¬ 
ville two hundred shares of stock, one hundred and fifty shares of 
Saluda River Immber Company stock and fifty shares" of Border 
State'Immber Company stock, which had a market value above par 
at that time, par being .$100.00: that he knew that .Johnston had a 
note for $14,000.00 of the Border State Tmmber Company, which 
at that time amounted to about $13,000.00: that in 1907, he did 
not know the amount of money that was due from liaynesworth 
and Patterson, attornevs. in relation to the Olmstead deal, but he 
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did know that Jolinston had received, according to Haynesworth, 

approximately $40,000.00 from them during the year 1907; that he 

knew because l^e had seen the bank lx)ok at one time showing he 

had deposited some of tliat money in a bank at Baltimore; that his 

recollection is that lie deposited $.* 10 , 000.00 there; that he knew that 

.Johnston owne<l wlial was called 14.000 acres of timber land in 

Macon Countv, X. C.. that he knew this from the deeds which had 
% 

1 een presented to him in relation to a transaction which was then 
going through his otiice. sale of those lands, namely, to two 

273 gentlemen of Sullivan County. New York by the name of 
Young: that in the terms of tlie trade or sale, Johnston was 

to take for it a certain hotel in Sullivan Countv, New York known 
as Wowanda Hotel: that he had investigated the title to the prop¬ 
erty and had with others, gone over it and attended the appraisers' 
conference at the time before Johnston took it, and it was said to 
have cost $12o.000,00 to build. 

Colonel Johnston in the Sju'ing of lOOS made a trade of 14,000 
acres in Macon County. North Carolina for the Hotel Wawanda, 
located in Sullivan County. New York. Subsor|uently his interest 
in the hotel was turned into a mortgage. Tn tlie Fall of 1008, he 
acquired by that mortgag*^ wliat was des(*ribed as being 11.000 acres 
in McDowell County. North Carolina. Beside the liotel at the time 
lie ae(juired it. giving in consi<leration the tract in Macon County, 
lie received the sum of $20,000.00 in addition. He knew this bv 
the paper that passed througli his oHice at the time in 1907. 

That the stock of the Fast Lake Lumber Comjnmy that was turned 
fiver to liim bears signature in 1907, at a date which was ])rior to 
Ids ever having met Johnston. That he knew further that the 
I^order State Lumber Com]>any was taking that land at $7..o0 per 
share. 

That he also know that Colonel Johnston then owned three or four 
thousand acres of timber land in Saluda County, South Carolina; 
that he saw the deeds referring to those jueees of property which 
were to be sent to Soutli Carolina for the ]>ur]>ose of i)eing recorded; 
one of the deeds related to a ))iece of ju-operty which stood in Har¬ 
vey Arnold's name, and Arnold was retjuested to acknowledge that 
it was JohnstorCs property: that he also know from state- 

274 ments that were made bv Jolmston and bv documents sub- 

* ^ 

mitted to him that certain of that pro])erty was transferred 
by Johnston and l)y Arnold to the Border State Lumber Company 
bv deeds in the vears 1907-08. for which the Tiorder State Lumber 

4 

Company had agreed to deliver to Colonel Johnston 410 shares of 
its capital stock and for the surrender of it $14,000.00 note held by 
one of the Greenville Banks in payment of the lands: that he only 
knows bv hearsav what tlie market value was: that he knew of an 
account Johnston had with the International Banking Corporation, 
and to the host of his recollection. Johnston went there, at his sug- 
.f>-o«tion. with Mr. Chamherlin to this Bank and was introduced to 
the people there; that he knew the actual amount of money John¬ 
ston decided to deposit because he wished to leave it with him in his 
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office before he went on Friday night to Cape May, and, according 
to his recollection, it was $30,000.00 he wanted to deposit. 

Thereupon the defendants offered in evidence Colonel Johnston’s 
bank book with the International Banking Corporation, which book 
shows a deposit of $27,500.00 on June 6, 1907, and a deposit of 
$4,000.00 on June 15, 1907, marked exhibit No. 7. 

To admission of Exhibit 7, the plaintiff objected. Objection over¬ 
ruled and exception noted. 

Thereupon defendants offered in evidence as Exhibit No. 8, Col¬ 
onel Johnston’s bank book with the American National Bank of 
Washington, D. C., showing the following: 
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270 To tlio iulniirssion of Exhibit No. 8, the plaintiff objected. 

Objei-tinn ovcmiled and excoi>lion noted. 

This witness further testified tliat lie knew Colonel Jolmston was 
IVesident of the Saluda Kiver Einnber Company, of South Carolina, 
and that he held several hundred shares of stock in that Company in 
that Johnston said in lh()8, he was the largest stock-holder 
in that company; wliat that meant he does not know, but he does 
know that in lb08, its capital stock was $200,000.00. 

Of the Border State Euml>t*r Company stock he does not know liow 
many shares Johnston held at that time, except by liis own statements 
to him repeatedly lliat lie was tlie President of that Company in 
ll»07: he does not know how many shares of stock Johnston held 
execpt lie knew that tliey had aizreed to uive him 410 shares, which 
were subsequently issued to him, in 1008, on that transaction. That 
in ami 1008. his recollection is Colonel Johnston wanted him to 
negotiate a loan iicre to take up the obligation held liy the City 
National Bank in (Ireensville, South Carolina, and Colonel Johnston 
placed in his hands a number of shares of the Border State and 
Saluda River Com]>any stock—how much he was unable to .say but 
it was more than lOO shares each: that as lie recalls it at that time 
it was $7.0U0.f)O or something like that whicli was due the City 
National Bank. That he further knew in 1907 that Jolmston had a 
rating with Bradstreet and with Dunn and knew what that rating 


was. 
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TTiat his understanding of what Johnston's rating was is 
that it was $250,000.00; that he had rejieatedly heard Johns¬ 
ton say during 1907. in the presence of people that were having 
business transactions with him. that he could show that he was wortli 
tiver $ 100 , 000 . 00 . and he never heard anything to the contrary in 
1907. nor up to the time tliis Tru.'it was made. ^ 

That in 1909 . he tliinks John.^ton was lieginning to get into 
financial ditlicullics: that was his suimi.'ie. That in 1910. his rela¬ 
tions witli Col. Johnston were strained, and to the best of his recol¬ 
lection lie did not consult him in 1911, 1912, or 1918. with relation 
to any of his business affairs. From that date on there were several 
instances where Colonel Johnston endeavored to get his stock; there 
wa< no direct suggestion to witness or claim to him or througli any¬ 
body else to him that thi< was not a valid trust. The only thing the 
Hast hake Lumber Com|)any had was 1 <> 0,009 acres of what might 
be called swamp land in Dare County, North Carolina, which liad a 
trust of $ 150 , 090.09 on it, and the Company had no right to cut a 
stick of timber on the ]U'operty and had nothing on which it could 
borrow money: it owed thousands of dollars to creditors, particularly 
to lawyers for counsel fees in regard to straightening out its titles; 
the o]>erations of tlie Dare Lumber Companv had never produced a 
d(;llar and things had resulted, in 1911, to the point where endeavor 
was made to prevent any further cutting of the timber: up to 1911, 
there liad never been an option given by the Dare Lumber C ■)m})any 
and the East Lake Lumber Companv in relation to the sale of its 
property. Between 1908 and 1911, there had never been an option, 
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to his knowledge, given by those two companies jointly. In 

278 1911 there was an effort to make a sale and in consequence of 
that endeavor an effort was made to meet the situation as it 

then existed, to get the two companies together; it was ascertained by 
him as President of the East Lake Lumber Company that this prop¬ 
erty was being handed around for sale through brokers in every part 
of this Country and even as far as Europe, and upon investigation it 
was ascertained that they emanated from Colonel -lolmston or Mr. 
\'an (iorder, or other people who had no authority to offer tlie prop¬ 
erty for sale. All sorts of representations had been made as to its 
value; how much timber was there; the property had never been 
cruised bv anvone at anv time, with anv degree of aecuraev. All 
that he could find out in reference to it wa? that it would take six 
months to cruise the property and it could not Ijc done properly 
even in that time, and it would cost around $25,000.00 to have a 
certified cruiser cruise it and make his report, which would lie some¬ 
thing definite upon which any bank or bonding liouse would under¬ 
take to make a loan to the East Lake Lumber Company: and there¬ 
upon by direction of the Board of Directors of the East I.ake Lumber 
Company in 1911. and by suggestion of the Dare Lumber Com¬ 
pany, every broker whom they could ascertain or every man tliey 
could ascertain who had been offering this property for sale, liad to be 
notified that thev had no right to do it. 

In 1911 under the resolution, they proceeded to sec wliat could bo 
'^one to stop the operations, which resulted finally in a meeting be¬ 
tween the two Boards of Directors to see what could be done in refer¬ 
ence to getting rid of tliis property which was not paying much at 
that time, and prior to that time, that subsequent to 1911. the stock 
<»r the East Lake Lumber Company had been put up with the people 
in Baltimore in escrow to be delivered to Clark, Poole and 

279 Company to carry out their contract whicli liad been made 
with J. E. Gittings. That fell through. In 1912. the two 

companies mot at Philadelphia, and l)y resolution of the Board of 
Directors, an agreement was entered into whicli was the subject of a 
resolution in 1918; the resolution made in 19l;L referred to the rigid 
to make a sale of the property; tlie date of the resolution was October 
7. 1912. no, March 25, 1918, and the Dare Lumber Company resolu¬ 
tion was at that date. There was a meeting of the Board of Directors 
of the East Lake Lumber Company and, on motion duly made an<l 
carried. J. C. Gittings was appointed a committee of one to make sale 
of the property of said Company, jointly with Roscoe Crai-v. as the 
committee appointed by the Dare Lumber Comi>any. upon such terms 
and conditions as the Presidents of the two companies might agree 
upon in accordance with the understanding of the two companies ex¬ 
pressed in a resolution.of the Dare Lumber Company on October 7th. 
1912; in consequence of that resolution Mr. Cary and he entered into 
a contract with J. E. Gittings. which had previously been sanctioned 
by all of the stockholders, that all sales or offers from proposed pur¬ 
chasers of the property should bo first conducted by J. E. Gittings for 
the purpose of ascertaining whether the neonlo were able to comnlv 
wiih anv contracts thev might make. J. E. Gittings was to solicit 
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purchasers and he should have the exclusive right to do so, and he 
was to do it at his own expense and the Companies would pay him 
ten per cent commission on the sale price that they jointly got for the 
property. 

2S0 In pursuance of the contract there were offers made from 
time to time and different contracts were made by the two 
companies after having been passed upon by J. E. Gittings. 

In 1916. the situation of the East Lake Lumber Company became 
such that it could not wait any longer to get money in its treasury 
and could not keep off the creditors in North Carolina from taking 
out executions under the judgments which they had obtained. An 
effort was made to secure money from the stockholders to meet the 
situation as it then existed. Not one of the stockholders would furn¬ 
ish a .single dollar except the stockholders who were represented by 
J. C. Gittings, meaning the Johnston people. Bertha and her mother 
and Roland. That he was a stockholder in the Company at that 
time, having acquired loO shares from Johnston, which were incor¬ 
porated and treated by him as still in this trust. It was held in 
trust and has never been turned over to the firm of Gittings and 
Chamberlain at anv time—this started awav back in 1913. when 
the demands were made and certain of the judciments were taken care 
of by parties in interest, purchased th^ou^h J. E. Gittings, meaning 
by parties in interest, stockholders in the Company who had come 
forward and advanced or agreed to advance a certain amount of 
money to take care of them under certain conditions; that he could 
not tell who thev were but thev were taken care of through his 
efforts, and he could not secure the money through the stockholders 
to do it. In some instances he paid the taxes and in some instances 
the money was furnished by other stockholders, meaning stock¬ 
holders who had gotten this stock originally from Johnston. The 
stock was not the subject matter of his trust, but with the efforts 
of J. E. Gittings, these judgments were taken care of, and the 
281 company acknowledged its indebtedness to him in relation to 
them; the Dare Lumber Company had refused to give any 
options which did not go through the hands of J. E. Gittings, and 
which had his approval, and likewise he refused to give any options 
to Colonel John,«ton or Mr. Van Gorder. or anyone else. As stated 
heretofore, in 1916. the affairs of the East Lake Lumber Company 
had become pretty serious and it then reached the point where it %vas 
dangerous, and Roland Johnston, at his request, put up the sum of 
$500.00 to stave off one of the judgment creditors in North Carolina, 
and his recollection is that it was Mr. Pruden. and he got an exten- 
/ion of time in which to rai.«e the additional money on Pruden’s 
judgment up to sometime in the latter part of the year, and finally 
it got to the noint that he would not wait until after the first of 
January, and that the matter had to be closed up and the money had 
to be paid. 

That before the first and after the first of January, 1917, every 
effort was being made that could be made, not only by him, but 
through J. E. Gittings, to see if the money could not be raised from 
some of the stockholders, to meet the situation; but thej; were abso- 
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lutely unable to raise the money. That at that time there had came 
into the market a Richmond, Virginia concern, named the Rich¬ 
mond Cedar Works, a company controlled by Parrish Brothers; 
there was an effort to make a sale of the property which was reported 
bv ,7. E. Gittings, through Parrish Bros, to the Richmond Cedar 
Works, for one million dollars for the interests of the two companies, 
but the Parrish Bros, insisted that they receive $100,000.00 commis¬ 
sion for their services. The matter was taken up with the Dare 
Lumber Company and it refused to pay a cent of commission upon 
the price of one million dollars. 

252 That subsequently his attention was called to the fact that 
]\Ir. Crary knew that the East Lake Lumber Company or some 

of the other people in the Dare Company knew that the East Lake 
Lumber Company could not meet its obligations due the judgment 
creditors, and a sale of the property would have to be made bv the 
sheriff: that the sheriff had the execution in his hands and the prop¬ 
erty had been advertised for sale under the judgments of Pruden 
and Sheppard. 

During the month of January, 1017. he made every effort he could 
to raise the monev and so did Mr. Roland Johnston and Mrs. Clever 

V 

and Mrs. Johnston. It was useless to talk to Colonel Johnston, be¬ 
cause he was under the influence of liquor all during the early part 
of January, and when he would fret sober he would come down to a 
meetin,Q; as a Director and say. “Everythin.^: you do is all rifrht.'' 
JohnvSton had no means by which he could pay anythin^ or advance 
anything, even if he was interested in it. 

The day having* been set by Mr. Pruden, it having .aotten to tlio 
point where he would wait no longer, witness told Pruden that ho 
thought there had been money secured up in West Virginia and that 
he would send him some in a few days. 

Pruden called witness on the telephone, stating that he would not 
wait any longer for the money; that he thinks that this was on the 
30th or 31st of January, that he does not recall definitely, anywav 
either between the 30th of January and 1st of February, to whicli 
witness replied that he would see if he could do something hy tlie 
next morning and would call him up; and thereupon he called J. E, 
Sittings by phone and asked him whether he could raise money 
sufficient to take care of those judgments, to whicli ho re)>lied that he 
could not at-that time, but that he thought he might do sometliing 
if given a little time, and subsequently he called back on the 

253 ]>honc and said that under certain conditions he would raise 
money to prevent a sale being made under those judgments. 

That witness consulted with such of the parties in interest, that he 
could got hold of, as to the conditions or terms that J. E. Cuttings 
mentioned and they were, namely, that if the East Lake Company 
would give him an option for $200,000.00 on the property for ninety 
days he would then raise the money necessary to prevent a sale be¬ 
ing made, and get somebody to acquire the Xorth Carolina judg¬ 
ments. The Johnston family agreed. The Directors whom we were 
able to get in touch with ngreed that the conditions should be con¬ 
sented to, and then, that he, on that evening, sat down and wrote a 
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memorandum to J. E. Gittings to the effect that the Company would 
agree to it, and thereupon a letter dated January 2oth, 1917, ad¬ 
dressed to J. E. Gittings, signed by Roseoe Crar\' was offered and 
admitted in evidence in connection with the testimony as to J. C. 
Gittings' understanding and good faith, and marked Exhibit #9. 


“Dare Lumber Company, 
Elizabeth City, N. C. 


“Roseoe Crary, President; T. B. Crary, A’ice-Pres.; F. J. Baylcss, 

Treasurer. 


Mr. J. E. Gittings. 

Maryland Club, 

Baltimore. Maryland. 

• V 


De.\r Mr. Gittings: 


Janurary 25th, 1917—11 a. m. 


Your letter of .lanuarv 24th. with enclosures, from Richmond. 
A'irginia. has .just been received this morning. 

All of this week I have been here at Elizabeth City, and there has 
been no calls from Richmond on the telephone that I, or anyone 
around the office, know anything about. 

You know when I was in Chicago earlv in .lanuarv. I wrote vou a 

* ^ ^ ^ 

letter from the Congress Hotel, copy of which I have here, and 
284 .stated that we were not willing under any circumstances at 
the present time, now that the lumber business was improving 
as it is, to make a lower price on these combined properties than one 
million (81,000.000') dollars, with the u.«ual re.servations of book 
accounts receivable, logs, lumber, etc. 

In other words. Dare Lumber Company would not want to sell 
their part for less than six hundred sixty-six thousand ($666,666.66) 
six hundred sixty-six hundred dollars and sixty-six cents net. with 
no commis.sions paid to anyone. 

I find in looking through my corre.«pondcnce that you acknowl¬ 
edged receipt of the letter which I wrote you from Chicago. 

Judging from these letters here you have written Messrs. Parrish 
that you would make the price of nine hundred Thousand ($900.- 
000.()0) dollars on the combined properties. This is too low. I 
will not say anything to Messrs. Parrish until T hear from you. Of 
course, if you have in mind to deduct this difference from'the East 
Lake portion, that is all sati.«factory. I also think that 90 days 
is too long an option to give them; I do not think we should make 
it more than 60 davs. 

“Yours truly, 

•J ' 


RC. B. 


“ROSCOE CRARY,’^ 
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Thereupon the defendant offered in evidence the following letter 
marked “E.xhibit #10.” 

“Baltimore, Nov. 16th, 1916. 

“Mr. .1. E. Gittings, 

Citv. 

V 

“My Dear Mr. Gittings : 

“In answer to vours of the 16lh. T would like verv much to do 
what you a.sk; for the past five years T have never refused to do any¬ 
thing that you asked me to do, but I tliink the property is held en¬ 
tirely above the market: if I have an,vthing to sell, and cannot get 
the price that I ask for it I have to accept the price that someone else 
values it at. Ever since the Cincinnati party sent their expert 
cniiser to examine the property, after he looked it over, he said he 
would not even make a report on it. that you had not half the timber 
that you profess to have and he would not think of recommending 
it at half the price you ask. 

285 “As I never expect to live long enough to see the property 

sold, I do not feel that T should put up anvthing further. I 
do not wish to throw any cold water on anvthing that you have done; 
.vou have played your part well and should be well paid for what .vou 
have done. If something does not come between this and the first 
of the vear, I will have to take steps to collect for the judgment that 
I hold.' 

“With kindest regards, I am truly, 

“Your friend, 

D. D. MALLORY.” 

That his recollection is refreshed by a letter, that his conversation 
with J. E. Gittings must have been on February 1st; it was either on 
the 31st day of January, or the morning or the evening of February 
1st, it must have been on the 31st to the best of his recollection; on 
the 31st day of January he received, or had read to him, and subse¬ 
quently received a letter from Mr. Crary. hearing date of .January 
30th. 1917, from J. E. Gittings. that he thinks he had a talk with 
Mr. Crary the day on which he wrote this letter, explaining to him 
his views of the situation. 
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Thereupon the defendants offered in evidence the following letter, 
marked E.xhibit #11. 


“The New IVillard, 
“Washington, D. C. 


“Mr. J. E. Gittings, 

Marvland Club, 

Baltimore, Marvland. 


"January 30.. 1017. 


^‘Dear Mr. Gittings: 


^'Enclosed herewith T hand you two copies of the option we ar-:" 
giving the Messrs. Parrish, of Richmond, Mr^rinia, on the combine<l 
Dare Lumber Company and East Lake Lumber Company prop¬ 
erties. 

283 & 287 “As discussed with you on the telephone yesterday 
afternoon, in the event this option is exercised, it is tin* 
understanding between the two companies that inasmucli as you 
have jxiyox'i the Messrs. Parrish to understand that thev mav deduct 
$100,000.00 from the ]>urchase price, and that the Dare Lumber 
Company are not willing to reduce the price from $1,000,000 t'> 
$900,000. the Dare Lumber Company is to receive, of tlie total 
amount, tlie sum of $006.000.00 with the other reservations of casli 
book accounts, bills receivalde, lumber, etc. 

“In the event tlie directors of the Dare Lumber Company at th.eir 
next annual meeting, to he lield on Monday next, wish to chani::'* 
this division to one-third and two-thirds, you will advised of it: 
but in case we do not write you further, it will stand as above set 
forth. 


“I am just leavini^ for Hancock. New York. IVill yoti kindly 
write me there that you have received these options and my letter? 

“There is another matter that I mention to vou vesterdav, which 
wc would like to have oliangcd iu the option. In place of liaviiv.: 
thi^ money deposited in the event of a trade witli tlie Marvlan 1 
Trust Company at Baltimore. Maryland, we would prefer to liavr it 
at any one of the three banks following, which is satisfactory to yon ; 
National City Bank, New York City: the Northern Trust Company. 
Chicago. Illinois; or the First National Bank. Binghampton. New 
York. You can a.«.scmble all your papers at one time, and turn them 
over to any one of these banks, so when you come to selecting a bank 
away from Baltimore, it need not make any e.xtra work for you any 
more than it would for us to send our papers there. When you write 
me at Hanco<*k. let me know which bank you decide upon, so that 
we can insert it in our copy of the ojition. Wc have in the o]>tion< 
erased ‘Maryland Trust Company.’ 

“Last evening I talked with Mr. Parrish on the telephone in Rich¬ 
mond, and told him I would hand the options to you, so that he 
would receive them in a day or two. 


“Yours truly, 


“ROSCOE CR.VRY.” 
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288 That he found the resolution which was passed on the 25th 
day of March, 1913, by the East Lake Lumber Company, 
which refers to and adopts the expression of the resolution of the 
Dare Lumber Company, passed on the 7th day of October, 1912. 
The resolution of the East Lake Lumber Company has been offered 
in evidence, but that part of it adopted has not been read in evidence, 
and is as follows: 

“Dare Lumber Company. 


“Special Directors’ Meeting. 


“A special meeting of the Board of Directors of the Dare Lumber 
Company, regularly called, was convened at its office. No. 401 Phelps 
Building, Binghamton, N. Y., on Monday, October 7th, 1912. 

“In the absence of President and Vice-President, the meeting was 
called to order bv the Secretary at 11 o’clock, A. M., and, upon 
motion, Mr. C. F. Hotchkiss was elected Chairman of the 


289 meeting. 

“Directors present: Messrs. C. F. Hotchkiss, G. G. Advidge, 
G. A. Kent, A. S. Bartlett and F. .1. Bavlcss. 

“Directors absent: Messrs. T. B. Crarv, Calvert Crarv, Roscoe 
Crary, W. G. Phelps, Z. B. Phelps, G. C. Baylcs. 

“The minutes of the Ua^t directors’ meeting were read and duly 
approved. 

“The secretary made a report for the committee appointed at an 
informal meeting of the Directors to meet with Messrs. John C. 
Gittings and Julian E. Gittings at Plhladelphia, on September 9th, 
and which report was duly ac-epted and ordered si)read on the 
minutes. 


“The Secretary presented a re.«olution as approved by Mr. John C. 
Gittings, President of the East Lake Lumber Company, and which 
was duly passed after adding the following words near the close of 
the last resolution, viz: “Such division to be a final settlement between 
the Dare Lumber Company and the East Lake Lumber Company.” 

“Offered by G. G. Davidge, seconded by A. S. Bartlett, and unan¬ 
imously adopted: 


“Whereas, there have been certain inquiries concerning the pur¬ 
chase of the property interests owned by the Dare Lumber Company 
and the East Lake Lumber Co. and whereas, it is believed that these 
interests can be sold to better advantage jointly rather than sep- 
aratelv; therefore be it 

“Resolved, That Mr. Roscoe Crary, as President of this Company, 
be and is hereby authorized, empowered and directed to act 
290 with Mr. John C. Gittings, as President of the East Lekt 
Lumber Company, each on behalf of his own company, to 
negotiate and sell all the property interests of both companies at 
such price as they may mutually agree upon. 

“That any sale of the said properties, or joint business interests, 
of the two companies, shall not include the cash on hand, accounts 
and bills receivable, or manufactured timber products on hand at 
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the time of such sale, all of which are to be reserved for the sole use 
and benefit of the Dare Lumber Company; and be it further 

“Resolved, That in the event of a sale being made on the above 
basis, there first shall be deducted anv and all commissions aarecd 
upon by the joint ne/otiators leaving the net amount of such selling 
price to be divided between the two companies as follows: two-thirds 
of the said selling price to go to the Dare Lumber Company, one- 
third of the sixid selling price to go to the East Lake Lumber Com¬ 
pany, with the further understanding that aforesiud two-thirds share 
of the Dare Lumber Co. shall include the payment and satisfaction 
of a certain mortgage which it owns against the East Lake Lumber 
Co., together with any open account or accounts between the respect¬ 
ive companies, such division to be a final settlement between llie 
Dare Luml>er Company and tlie East Lake Lumber Conpnmy. and 
each company shall respectively liquidate its own indebtedness.'' 

“There being no further business, and upon motion the Hoard 
adjourned. 

“F. J. BAYLESS. 

Sccj/. 

That the resolution was the final result of the differences 
2^1 existing between the two companies pertaining to their pro)>- 
erties; that he. as president of the East Lake Lumlx^r Com¬ 
pany made copies of the resolution and all correspondence in 1911 
and 1912 and up to lOLL j)ertaining to anything of importance as 
to that Company, and kept them in his file. The original papers 
were sent to Mr. \'an Gorder, who was then the Secretary-Treasurer 
living in Buffalo, New York, and other copies were sent to Messrs. 
Pruden and Pruden, wlio were counsellors for the company in Nortli 
Carolina, and who were deejdy interested in its affairs at that time, 
as they became judgment creditors in 1012. 

Thereupon the defendants ofl'ered in evidence a resolution of tlio 
East Lake Lumber Company under date of August 15. 1012. as 
follows: 

Minutes of an Afijotimert Meeting of the Board of Directors of fh^ 

East Lake Lv.-m1>er Company. 

The meeting was called to order at 2 o'clock August 15, 1012. at 
the offices of Messrs. Gittings & Chamberlin by Mr. John C. Gittings. 

Present: John C. Gittings, R. E. Johnston, J. M. Chamberlin an 1 
Alexander Muncaster. 

On motion dulv made and seconded Alexander Muncaster was 
apjwinted Secretary pro tein. 

Mr. Gittin,e:s laid before the meeting a letter of August 6th. 1022 
from Messrs. Pruden & Pruden. bv M'. D. Pruden. Edenton. N. C.. 
in regard to satisfying their account for professional services rendered 
to the Company, 

On motion duly made and carried Mr. Gittings was ap- 
292 pointed a Committee of one to reply to the letter of Messrs. 
Pruden & Pruden and inform them of the situation of the 
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company at the present time with respect to selling their property 
and also in regard to their associating other counsel with them in the 
interests of the Company. 

After considerable discussion concerning the non-carrying out of 
the lease by the Dare Lumber Co., on motion of Mr. R. E. Johnston, 
which was duly seconded and carried, Mr. Gittings was authorized 
and directed to notify the Dare Lumber Company to cease further 
cutting of timber upon the land embraced in the lease between the 
two companies until certain matters of difference between the com¬ 
panies could be submitted to arbitration and disposed of; and in the 
event that the Dare Lumber Co. should not heed such notice Mr. 
Gittings should take such legal action as may be deemed necessary 
in his discretion to enforce the rights of this Company; and to take 
any other action that may be deemed necessary in the premises to 
bring about a solution of the difficulties and differences now existing 
between the two companies; and he is further authorized and em¬ 
powered to enter into and make such contracts as may be necessary 
to that end, and in all respects to bind the East Lake Lumber Com¬ 
pany to the same extent as the Board of Directors thereof could, if 
pcrsonallv present and acting. 

“JOHN C. GITTINGS, 

President. 


ALEXANDER MUNCASTER, 

Secretary pro Tern- 


•29o That in consequence of the resolution he wrote a letter to 
the Dare Lumber Company to suggest a meeting, finally re¬ 
sulting in a quorum of the two Boards of Directors, meeting in Phila- 
dol]ihia, and in consequence of that he was authorized by the Board 
of l)irectors and stockholders of the East Lake Lumber Company to 
go to Philadelphia. 

That in the early part of 1911, or perhaps in August of that 
year—certain of the stockholders, and among others, himself as 
trustee for the Johnston stock and also representing other stock¬ 
holders had placed their stock in the hands of J. E. Gittings and the 
Maiyland Trust Company in escrow to carry out an agreement of 
sale which was then contemplated with the banking firm of Clarke 
Poole & Company of Chicago. That in September or October 1911 
and in 1912, just before the meeting of the Board of Directors of the 
Dare Lumber Company and the East Lake Lumber Company was 
held in Philadelphia, he ascertained from the Secretary of the Com- 
]iany who the stockholders were and upon receiving a list found that 
J. E. Gittings represented more than three-fourths of all the stock¬ 
holders of the East Lake Lumber Company at that time, by options 
cr he had the stock in some way, shape or form, and in consequence, 
he notified the Dare Lumber Company that J. E. Gittings was acting 
for certain stockholders of the East Lake Lumber Company and 
would have to agree to anything the company agreed to and he went 
to Philadelphia with them and was there at the meeting in 1912 
when this resolution was prepared; the resolution was not adopted 
then. 
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The agreement between .J. C. Gittings, Trustee, and J. E. Gittings 
was as follows: 

294 “Tills agreement made this 2nd day of October, 1911, by 
and between John C. Gittings. trustee, of the citv of Wash- 

ington, District of Columbia, party of the first part, and Julian E. 
(littin^s, of Baltimore, Maryland, party of the second part, 

‘‘Wliereas, the party of the first part lias in his possession as trxistee, 
with the ri^ht to make disposition thereof at his discretion, 2,809 
shares of the cai)ital stock of the East Lake Lumber Company, 

“And wliereas, tlie party of the second part has a purchaser for 
all of said stock at the price of $140.00 a share, subject to satisfactory 
investigation to be made by said parties. 

“Now therefore this agreement witnesseth: 

“That in consideration of mutual covenants herein contained the 
party of the first j>art hereby a.urecs to sell to the party of the second 
part all of said stock at $140.00 per share less 10 per cent commission, 
to be deducted by the party of the second part. The party of the 
first part lias this day placed in the custody of the party of the second 
part for the purpose of beinp; delivered to the Liberty National Bank 
of New York City 2,809 shares of tlie capital stock of the East Lake 
laimber Company, with an a<ireement that said bank is to deliver 
.«aid stock to any assignees of tlie ]iarty of the second part upon the 
payment therefor of the sum of $140 per share at any time on or 
before April 1, 1912, or sucli later date as the jiarties may mutually 
a<j:rce upon; and if said ]>arty of the second part shall fail to dispose 
of said .stock for said sum ])cr share, said stock certificates are to be 
returned to the p<irty of the first j>art. On the other hand, if said 
shares are disposed of to some assignees by the said party of 

295 the second part previous to April 1, 1912, then there is to be 
paid to the party of tlie first part out of the proceeds of such 

sale $140 per share less 10% commission; the 10% commission to be 
retained by the party of the second part. 

“The following is a list of the certificates of stock delivered under 
this agreement: 

“'No. 66 for 50 shares issued to R. E. Johnston; 

“No. 99 for 3 shares issued to R. E. Johnston; 

“No. 61 for 25 shares issued to R. E. Johnston; 

“24 for 250 .‘sliares issued to R. E. Johnston; 

“No. 29 for 100 shares issued to R. E. Johnston; 

“No. 28 for 100 shares issued to R. E. Johnston; 

“No. 72 for 100 shares issued to R. E. Johnston; 

“No. 17 for 100 shares issued to R. E. Johnston; 

“No. 25 for 100 shares issued to R. E. Johnston; 

“No. 3 for 100 shares issued to R. E. Johnston; 

“No. 64 for 30 shares issued to R. E. Johnston; 

“No. 89 for SO shares issued to R. E. Johnston; 

“No. 76 for 250 shares issued to R. E. Johnston; 

“No. 22 for 65 shares issued to R. E. Johnston; 

“No. 26 for 65 shares issued to R. E. Johnston; 

“No. 90 for 100 shares issued to R. E. Johnston; 



E. B. CHISWELL, ETC., VS. L. M. JOHXSTOX ET AL. 


175 


‘‘No. 67 for 50 shares issued to R. E. Johnston; 

“Xo. 77 for 250 shares issued to R. E. Johnston; 

‘‘Xo. 31 for 50 shares issued to R. E. Johnston; 

"Xo. 60 for 25 shares issued to R. E. Johnston; 

‘•Xo. 75 for 100 shares issued to R. E. Johnston; 

“Xo. 68 for 50 shares issued to R. E. Johnston; 

‘‘Xo. 32 for 50 shares issued to R. E. Johnston; 

“Xo. 35 for 35 shares issued to R. E. Johnston ; 

296 “Xo. 34 for 25 shares issued to R. E. Johnston; 

“Xo. 74 for 100 shares issued to R. E. Johnston; 

“Xo. 27 for 100 shares issued to R. E. Johnston; 

‘‘Xo. 33 for 25 shares issued to R. E. Johnston; 

‘•Xo. 137 for 40 shares issued to John C. Gittings; 

‘•Xo. 136 for 10 shares issued to John C. Gittings; 

‘•Xo. 75 for 25 shares issued to Eva Johnston; 

“Xo. 86 for 25 shares issued to Euphemia Moon; 

“Xo. 95 for 7 shares issued to James J. Lampton; 

‘•Xo. 102 for 11 shares issued to James J. Lampton; 

‘•Xo. 101 for 3 shares issued to Early <fc Lampton; 

‘•Xo. 100 for 3 shares issued to O’Brien & Belt; 

‘•Xo. 98 for 6 shares issued to Alvin G. Belt; 

•‘Xo. 93 for 10 shares issued to Alvin G. Belt; 

"Xo. 108 for 10 shares issued to R. A. Arnold; 

‘•Xo. 109 for 40 shares issued to W. M. J. Kreamer; 

‘•Xo. 10 for 50 shares issued to W. J. Kreamer. 

••In witness whereof we have hereunto set our hands and affixed 
our seals on the date first hereinbefore written. This agreement 
being signed in duplicate. 

JOHX C. GITTIXGS. Tseal.] 
JULIAX E. GITTIXGS. [seal.] 

Witness: 


"I herebv certify that I have received the above described certifi- 
cates of stock of the East Lake Lumber Co., for the purpose of carry¬ 
ing out the foregoing agreement. 

JULLIAX E. GITTIXGS.” 

That a few days subsequent to the making of this agreement for 
some reason or other, the Maryland Trust Company Trust 
297 ('ompany was substituted for the Liberty Xational Bank of 
X'ew York, and the stock stayed there until the sale in about 
1917. That while this thing was pending there was some request 
on the part of the purchasers that they would not only want all of 
the stock of the company but they insisted that there should be a 
certificate made by each of these companies, the Dare Lumber Com¬ 
pany and the East Lake Lumber Company of their exact indebted¬ 
ness at that time, and in consequence of that suggestion, coming to 
witness through J. E. Gittings, he made the following certificate and 
a great many copies of it were made and sent to the Secretary and 
Treasurer and Van Gorder, and several copies to J. E. Gittings, one 
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to be deposited witli the stock one to be sent to the purchasers and 
some to be sent to other stockliolders. 

The paper is as follows: 

298 I, John C. Gittings, beino- fiist duly sworn, depose and say 
that I am president of the East Lake T-uinber Co., and as sucli 
am familiar witli its outstanding obligations and the following is 
a correct statement of its liabilities: 

LiabUitleK o/ the EaM Lake Lumber Coutpantf, 

Mortgage on property in Dare County, X. C. (held by 

the Dare Lumber Co.) . $150,000 

Balance due the Dare Lumber Co. including interest 
on mortgage, as shown by Hnancial statement, sub¬ 
mitted by that company to the East Lake Lumber 
Co. for the six months ending March 81, 1911, 
which includes interest on the mortgage up to the 
24th dav of Mav, 1911.!. 38,691.81 

(Tliis indebtedness is stated from the {)oint of view 
of the Dare Lumber Co. The East Lake Lumber Co. 
claims large set offs, which have never been adjusted, 
the presidents of the two comjxniies agreeing to allow 
this difference to remain in abeyance until the lapse of 
a certain period, which has not yet ex])ired.) 

The East Lake Lumber Co. is advised that there has 
been considerable profit earned by the Dare Lumber 
Co. through its operations, in the last six months, but 
no balance sheet has been rendered to this company, as 
vet. which will show the credits the East Lake Lumber 
Co. would be entitled to according to the Date Com¬ 
pany auditor. 


To Gittings & Chamberlin, attorneys fees. 20,000.00 

To John C. Gittings, president. 5,000.00 

To .Tohn C. Gittings, e.xpenses . 1,500.00 

To "Wm. H. Basnight, judgment . 1,000.00 

To D. M. Stringfield, attorney fees.. 575.00 

To Frank Fuller, auditor of the company. 868.67 

To Pruden & Pruden, attorneys fees. 1,105.45 

To Shepherd & Shepherd, attorney fees. 558.65 

To Jenkins & Page, attorney fees . 150.00 

To G. S. Van Gorder, expenses.. 2,430.20 


$211,379.78 

(Sgd.) JOHN C. GITTINGS. 

G. M. GODDARD. 


Subscribed and sworn to before me this 9th dav of October, 1911. 
(Sgd.) JOSEPH R. FAGUE, 

[seal.] Notary Public, D. C. 
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299 "Witness further testified that that sale did not go through; 
that the timber was never examined due to the fact that the 

terms of C. Poole & Company could not be complied with; that it 
had nothing at all to do with the value of the stock; that it was 
simply that all the stock could not be gathered together to meet 
the requirements as one of the stockholders had sent his stock to the 
Maryland Trust Company with a draft for $7,500.00 attached, which 
said stockholder seemed to think he was entitled to at the figures 
he had put them up as, and the banks would not wait any longer and 
the matter was called off. 

That to his recollection that was Mr. Jullian E. Gittings first 
relation to the shares of stock of the East Lake Lumber Company, 
and the stock he had there remained there and a great deal of other 
stock that had come in remained there also; that he remembers 
there were about $300 shares of stock owned by Mr. Clarence Nor- 
mant, President of the Bank in Washington and Mr. Wardman, 
and that stock came into his hands as trustees; that with the ex¬ 
ception of the '\’’an Gordcr .stock and two or throe other stockholders 
Mr. .Tullian E. Gittings held in 1912 of the full amount of the capital 
stock of the company, to the best of witness’ recollection, more than 
75 per cent. That in addition to the stock mentioned in the con¬ 
tract of October 2nd, between .Tohn C. Gittings and .Tulian E. Git¬ 
tings. in 1912, Julian E. Gittings had 325 shares plus 19 shares, 
making 344 shares which stood in the name of John C. Gittings and 
J. M. Chamberlain. That Jullian E. Gittings had 100 shares that 
stood in the name of D. W. Brown of Williamsport, Pennsylvania, 
that he had 200 .shares that evidently stood on the books in 

300 the name of R. E. Johnston, of which 50 shares belonged to 
one Gilpen Smith and 150 shares belonged to J. C. Smith; 

that Gilpin Smith was an employee of the Dare Lumber Company, 
and J. C. Smith was President of the Bayless Pulp Company. That 
he knows that Mr. J. E. Gittings had more than 75 per cent of the 
stock when witness wrote the letter to the Dare Lumber Company; 
that subsequent to the meeting of the Dare Lumber Company and 
the resolution having been passed, he thinks, previously the two 
com.ponies agreed that J. E. Gittings should take charge of the ne¬ 
gotiations and all negotiations from persons who wanted to purcha.se 
the property would have to filter through him before it came to the 
office of the company to be passed upon. That the company would 
have to know whether they were able to comply with any contract 
they wanted to make and whether the property had been properly 
repre.sented to them before the company would take it up and fix 
the price. That method was uniformly pursued by the two com¬ 
panies from 1912 to the year of 1916; that he can only state ap- 
pro.ximately how many contracts were made because his files are 
not in the best of shape, but there were several of them spoken of 
in the plaintiff’s case, he recalls distinctly, his mind being refre.shed 
about them. 

That there was one given to a man named Gilbert who was from 
Texarkana, Arkansas, and who was in some way related to Mr. Kirby 
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of the Kirby I.nmbor Company an<i a larse oj)erator in Texarkana. 
Arkansas. That parlv was brouaiht to the Company bv Colonel 
.Tohnston. Mr. •Tnllien E. Gittings and Mr. Crarv and witness met 
then) and thry enteml into a contract: what it was he docs not 
rc('ail exc'cpt lie does recall Colonel Johnston was interested with 
Kirby in tlie outcome of tliat contract if they were successful 

801 and the property was taken. 

That he remembers another one distinctly, which was 
si>oken of in this case, an agreement with a man named Yeager, that 
he knows there was a contract made with Yeager; that Yeager was 
hroiight to the office by Colonel Johnston, and maybe Mr. Rourne; 
that lie does not recall Mr. Rourne at that time, having anything to 
do with it: that he recalls that there was a conference in reference 
to it and a man named Colonel Flynn of West Virginia, who was a 
hanker there and a large timber operator: that a contract was evi- 
denilv entered into with these gentlemen bv Mr. (Varv as President 
of the one eonijiany and witne.<s as President of the other eom]>any 
at t!ie retpiest of Mr. Jullian E. Cuttings, and that he knows from 
wli:it was said at that time that ('olonel Johnston was interested with 
Yeager ami Flynn in any price that they got over and above the 
(Option price given. 

That he re(*alls that there was a contract entered into ])etween the 
two companies and a man named Mr. Meade, who is an attorney 
and who represented .1. lb l.acey Comi>any. who were large lum¬ 
ber operators and also cruisers, who had nuuh* a cruise of this for 
siaiKH.'Uc else, ami at Mr. l.acey's suggestion and Mr. Lai*ey agreeing 
In back u|> the i>roposition a contract was made between Mr. Crarv 
an<l witness and the T.aceys at a contract ]>rice of $l,2o0.000.00. 
That he recalls that Mr. Van Gorder and Colonel Johnston were 
interested in the overcharge or whatever they call the overage under 
that contract. That Lacev did not carry it out, neither was the 
Yeager contract carried out. nor the Gilbert Contract carried 
out. 

802 That he rememl>ers there was a contract that was enterel 
into on behalf of a Mr. Nuiford, together with other ])eoi)le 

who were interested in it. one of them being Mr. Coyne, who was at 
that time Postmaster of Chicago: that Mr. Sanford was a lumberman 
of New Orleans and the matter went through Mr. Wexler's hands, 
who was formerly President of a hanking corporation in Yew Orleans. 
That the option price of that contract he does not recall: that he 
remembers they came into the office through Mr. Roland Johnston 
and Colonel Johnston and they, were to be taken care of by Mr. Ran- 
fovd, and Mr. Coyne in the overcharge price, to what extent he does 
Tiot know: that he thinks Mr. Julian E. (uttings agreed to give a 
portion of his commission in that sale to Mr. Roland Johnston. 

That he might sav two or three times a week there were different 


negotiations pending through Julian Gittings but no ojuions were 
sdven after the Sanford option: that he had the slightest recollection 
of. That after the :^anford-Bache matter which terminated in Sep¬ 
tember. October or November, in 1916 by a letter from Mr. Rache to 
the effect that the timber he was advised was too small to bother with; 
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Tliere were other negotiations pending, who with he cannot say but 
there were any num&r of them pending. 

Tliat there were combinations this wav and that wav who said that 
they were going to got together and get an option but as far as he 
knows no price had been fixed and no examination of the property 
made except the firm of Parish Brothers of Richmond, Virginia, who 
operated a lumber plant in Richmond called the Richmond Cedar 
Works, and they were largo owners of Cedar works and owners of 
large tracts of timber in Dare County, and he thinks they 

303 were also adjoining owners of a part of Dare County. 

That negotiations were had with them through J. E. Git- 
tings and Mr. Crary, and tliey had reached the point whore they had 
agreed to make an oft'er of one million dollars, provided that would 
be the fixed price in the option for the two, and the two companies 
would agree to give them $100,000.00 commi.«sion. That he had 
those options which had l)een signed by the two companies and also 
by the Parishes when Mr. Jackson and witness wore participating in 
some litigation over the affairs of the com])any and has not seen them 
since, but the letters which he produced tlie otlier day, the letter from 
Mr. Crary in relation to the price, made it absolutely impossible for 
the East Lake Lumber Com))any to agree to that; that it didn’t make 
it absolutely impossible but it made it almost suicidal to accept that 
if thev could do Ix'tter. 

That they found they c*oul<l do no better and liad notliino; left to 
do anythin^* with if tliey did not take care of those judsinients in 
North Carolina at once; that on the ^^Ist of January, he thinks, was 
the dav he received the letter from Mr. Julian E. (Iittin 2 :s to him en- 
closing Mr. Crary’s letter to Julian E. Gittings of tlic 30th; that at 
that time he had hoard of a man named George F. Montgomery but 
had never met him. 

That he had heard also of a firm in Buffalo by the name of Mont¬ 
gomery Brothers who were large manufacturers in the lumber busi¬ 
ness and who wore interested in tlie Soutliern Lumi)or Company, 
which he understood was the largest lumljer comjiany in the country 
and they were after this pro])erty, and were able financi:illy to per¬ 
form any contract they entered into. That was in 1913. 

304 That they were interested througli Mr. Van Gorder and the 
matter ended because they had never seen fit to go any further 

and make the first examination; why tliey dropped it he doesn’t 
know but they never had an option; tliat this Mr. George F. Mont¬ 
gomery he had never met and knew nothing at all about him but 
knew in a casual way there had been some negotiations where the 
name of Montgomery had been mentioned; that he was going to do 
this that and the other; that he remembers George F. Montgomery 
made a proposition in 1916 when he fii'st met -Tulian E. Gittings 
which was laughed at and the matter terminated. 

A. Now Mr. Julian E. Gittings, on the first of February it turns 
out to be the first of February, after examination of those letters— 
when requested by me to see what he could do to help the East Lake 
•Lumber Companv out of its difficulties growing out of these judg¬ 
ments which had to be met then- 
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P>y .Mr. Kobert McNeill: 

(^. Will you mind telling us liow much was the amount due by 
judgments which liad not been paid? No, 1 couldn't tell you 
oirhand. I can tell you what he said it would cost to get them. I 
know lie didn’t have the money. lie testified he had to borrow the 
money. Mr. Jackson can recall it, very likely, if you want to know. 

Mr. Jackson: $35,000.00 he had to borrow. 

The witness: Np, he didn’t say he had to borrow $35,000.00. Tie 
said it cost him $13,000.00 or $15,000.00. 

Mr. Jackson: No, he paid $35,000.00 worth of claims against the 
company. That is what he testified to in Baltimore. 

305 That Jullien K. Cuttings paid tho.'^e claims outside of the 
judgment; they were inclmled in the claims and had greatly 
increased in that time; that they were not the only judgments 
against the property; that in 1013 there were other judgments against 
ilie property wliich he paid and those things which he juiid in North 
Carolina in February 1017 were not the only judgments that were 
in that eertilicate Init consideral>ly more: nothing like $35,000.00, 
iiiit Jullien K. (Jittings had to borrow money. 

Tliat witness had promised Mr, Fruden. as the eorresj^ondenee will 
sliow. that he would meet these payments by the lir.<t of January; 
tiiat tliev could not raise the monev: that thev though- thev had the 
m<Hiey laiscd and ]>ut Fruden off and off’ and until he said he 
woiddn’t wait any longer; that the matter had gotten to the point 
now where it laid to be met and witness sent Fruden a wire and 
requested him to phone in reply; that Fruden phoned to witness on 
tlie morning of tlie 30th of January, ho thinks; so on the morning 
of the 30th of Jan'y after receiving word from Fruden that he would 
not comply with any more requests for further extensions of time 
that the money would have to be forthcoming, witness wired him; 
tliat he told Fruden he expected to have the money at noon the next 
day ; that the source from which he expected to get the money failed 
aiul it was then after the failure of that that he got into communica¬ 
tion with Julien E. Ciittiiigs by phone and asked him to see what he 
could do, and Jullien E. (Sittings replied he could do nothing but said 
if we gave him a little time he would see whether he could raise anv 
money or not, and to the best of witness' recollection Jullien E. (Mt- 
tings called him back on the 1st of Februarv that he could raise the 
money if witness would do certain things; that when Jullien E. 

Gittings made that statement, witness said he would agree 
JOd to it and wrote ont the eommuniention which is here in his 
handwriting on a piece of pa})er; that the time he heard from 
•Tnllien E. Gittings he recalled it was .<omething like half past 
seven or eight that evening and all the clerks had gone and tliat was 
the way the matter was done; that resolutions had been offered in 
evidence showing that what he did was ratified and confirmed. 

That he will put in later a letter from Mr. Baehe showing the 
reasons they did not take the property that the timber was not there; 
that there had been several people who bad examined it who made the 
same statement that the timber was not there: that thev believed the 
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timber was there and Colonel Johnston was a great believer in the 
timber and thev believed Colonel Johnston knew more about it than 
anvbodv else; that for vears after witne.«s beeame President of the 
East Lake Lumber CompanVj and Mr. Jullien E. Gittineis became 
interested in it; they endeavored to ^et someone who would take an 
option on it who would have a certified cruiser go on the land and 
make a detailed statement of what was there and that the company 
would be given a certified copy of the certified cruise that could be 
used as an asset to be used to raise money for the company; and he 
remembers distinctlv in the contract whicli thev made with the Mr. 
Meade that it was provided that that would be done: that for reasons 
ho knows nothing about they threw the matter up; that in the con¬ 
tract made bv Mr. Gilbert, the largest cruisers in this countrv were 
named as the cruisers and they were to have a certified copy of the 
cruise: that was the consideration for givinq; the option; that with 
the Flynn people that was the consideration for giving the option 
and with Sanford the consideration was that the La(‘eys were to make 

a cruise &c. 

307 That all thev had wore the statements made bv individuals 

V * 

who had taken what is termed a hirdV eye view of tlie pro)>- 
erty. looking at it here and there. This timber was of differont 
kinds, good in some places and better in other places. That the 
Dare Company had a cruise made but it turned out after that thev 
had bought under a cruise that they were not at all satisfied. Tn 
other words the cruise had been made by a man named Brown and 
it turned out that he had not made a cruise; that he went down there 


and got drunk and never made a cruise at all; 

That with all these facts before the comi)any, notwithstanding 
they believed, through the representations of Colonel Johnston and 
peo})le he knew, and what they liad heard from the natives down 
there, that if this property could be ])ro])erly cruised, they could 
probably sell it so that there would be big money made, but they 
refused to have anv representations made to anvbodv as to what tlic 
amount of timber was that was there, and they refused to enter into 
negotiations with anyone who claimed to have options on it unless 
they first told what they were looking for. so that there wouldn't be 


any waste of time by misrepresentation. 

That there wasn't one dollar in t h^ Treasury of the East Lakii. 
Lumber Company from the time he 

the time the $200,000 went into the bank. That when ho horju-op 
connected with it as Attorney and as irust^. subscquenilv tor tl^ 
Johnston stock and other stock, the only money tliai was nusecl was 
raised through the resources of Johnston for awhi Te anrrVhen ^ nimsefr 
and Colonel Johnston's family, and the inonev fli al was 
J. E. Gittings to take care of the situation, al l with 

they would produce something for the <>t I he i rj iSL 

SOS The stockholders were appealed to at the time the first judg¬ 
ment was liad against the Company, to see if they would 
contribute toward saving it. Mr. Norment would_not put uu one 
dollar. Mr. Wardrmin would put onc d ollar. THiev offei^dThcir 
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|$10,^{l£er share, to get rid of it, and there wasn’t any way of borro \y- 
amg^ne dolIaFbn the stock, or raising any monhyTh'^ iKJkngs:-^. 

That there was read a letter to the Dare Lumber Company at the 
'time the resolution was passed in 1912, when they informed the 
Dare Lumber Company they would have to stop cutting timber, 
calling the company’s attention to the fact that they were simply 
using up the East Lake Lumber Company timber to pay the interest 
on their own mortgages, and that the East Lake Lumber Company 
thought it was better to let the timber stand there and use it for 
their own mutual benefit for there had been over a million feet of 
timber cut then that they valued at $200.000.00; 

That it was also claimed bv Mr. Pruden. who was familiar with 
the conditions down in that countrv and who had been attornev in 
the litigation from the time .Johnston had bought it up to the time 
the property was sold that he was not willing that any more timber 
should be taken off that property: that Piuden refused to take a sec¬ 
ond mortgage for his obligation because the cutting of the timber 
made the mortgage worthless and he would rather have a judgment 
than a mortgage because he could sell out under his judgment 
quicker than he could foreclose on his mortgage and Pruden claimed 
that the other creditors and stockholders complained of the condi¬ 
tions also. 

309 At the 1912 meeting, after that was reported, the stock¬ 
holders were very much gratified at what had been accom¬ 
plished in stopt)ing any further chances of the mortgage being 
foreclo.sed, and then before they could make a sale, in 1916 or 1917, 
they were confronted with this fact staring them in the face so 
pointedly that they could not help l)ut see it: that the East Lake 
Lumber Company only had the i)rofits of the timber under the con¬ 
tract ; that they were getting no profit under the agreement with the 
Dare Lumber Company made in 1912; they were only to get so 
much of the sale price. 

That 1912 and 1916 were — long distance a])art and they were con¬ 
tinually cutting that timl)or off and the East Lake Lumber com¬ 
pany’s property was being continually wasted and getting down to 
the point where the company had practically nothing to sell: that 
the.v thought they had but when it caiue down to an actual sale and 
cruise it developed that under the cruise made by the Laceys there 
was only a hundred million feet of merchantable timber left on the 
tract and a great deal of pulp wood. 

That he wants to call the court's attention to the sacrifice these 
people were under and the strain they were under from 1912 down 
to the first day of February. 1917: that every time the Ea.«t Lake 
I-umber Comi>any used the yacht down there for anybody to look at 
the property they had to pay the e.\j>ense of it. that the Dare Lumber 
Company would not .share that for years, and the yacht cost the East 
I-ake Lumber Company $50.00 a day to keep it in commission the 
days they had it. That he doesn't suppose the time it was not used 
it cost $150.00 but frequently the co.st was as much as $500.00: that 
that money was contributed by the Johnston people and himself 
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and Jullien E. Gittings; that he thinks in one instance Mr. 

310 Van Gorder put up some; that the taxes, on the property^ 
under the contract with the Dare Lumber Company^ the 

Dare Lumber Company were to pay up to $1,000.00, and all over 
$1,000.00 the East Lake Lumber Company had to pay, which was 
in the neighborhood of appro.xiinately $”>00.00 per year; 

That witness knew and Mr. .Jullien E. Gittings knew that when 
he, Jullien E. Gittings took an option on this property that the agree¬ 
ment with the Dare Lumber Company in relation to a joint sale had 
practically ceased to exist because the Dare J.umber Company had 
refused to be bound to that agreement and pay the commission and 
cost, and what would have to be done would have to be done on 
Jullien E. Gittings own hook; that they did not agree with the Dare 
J.umber Company as to how the money should bo divided; that Jul- 
lion E. Gittings made the agreement as to how tlic money .should be 
divided and what the two companies did on the e.xeeution of the sale 
was done at the request of Jullien E. Gittings or his assignees; that 
the Dare Lumber Company sold its stock under an agreement to give 
the stock or lands to the man who held the option they had made; 
that the man exercised his right to take the stock and as assignee of 
the Jullien E. Gittings option, the man did e.xereise his right to take 
the deed of the East Lake Lumber Company property to the Dare 
Immber Company: he then proceeded to operate the property, or in¬ 
tended to operate it under a charter of the Dare Lumber Company 
and inerca.se the capitalization, etc. 

That the East I^ike Lumber Company had nothing at all to do 
with this, knew nothing of what Jullien E. Gittings' plans were or 
anything in relation to it. 

311 That as a matter of fact Jullien E. Gittings had some 
agreement with the Dare Lumber Company, an optiori to take 

the property at $666,666.00 but he didn’t have with the Plast T.ako 
Lumber Company, nor was there any agreement between the East 
I.ake Lumber Company and the Dare T.nmbcr Company, except as 
the wording of the contract was made at the time. 

(From the record:) 

“Now. I know your Honor don't want to wa.ste time, and I don't 
want to waste time, but the evidence of the condition of affairs in 
relation to these judgments in North Carolina, and the e.xeeution 
as issued thereon and what was done is embraced in corrc.s|>ondenee 
between Mr. Pruden and myself and correspondence between Mr. 
Van Gorder and myself, and some of the other judgment creditors 
down there and my.self, as an officer of the Ea.st T.ake Lumber Com¬ 
pany. beginning with 1912 and going down to February, 1917. 

“Mr. Robert McNeill: We undenstand your Honor is willing to 
hear this in order to reflect on the good faith of the witness and not 
in reference to its relevancy to the issue? 

The Court: Of course, on the question of the good faith of this 
final turnover; what there was to turn over. 

“Mr. Robert McNeill: We don’t see the relevancy of it. 
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“The Court: If you were just resting on the fact of the original 
trust being invalid, and were charging no wrongdoing after that 
on anybody's part, that would be one thing, but your bill contains 
various allegations following this thing up, tending to show that the 
whole thing was fraudulent from start to finish. That gives them 
the right to offer this. 

312 “The Witness: We are offering this on the additional 
ground, if your Honor please, that laches is charged. I have 
already testified that I knew nothing about any claim against 
Johnston; that he had put up no stock to defeat hifv creditors, or 
that he had any creditors at the time he made it. No such claim 
was made to me at any time, and in good faith I proceeded, gave my 
services, spent my energies and spent my money and secured money 
for the benefit of the Ixmeficaries under this trust to save this prop¬ 
erty and get something out of it for them. Nothing was ever heard 
of this trust being attached until after the final result. We cannot 
1)0 placed in status quo for our services and money. This shows 
what the services were and where the money went in some instances. 

“The Court: I think it is all admi.^sible.” 

Thereupon the defendants offered in evidence the following letter: 

Office of the Sheriff. Dare Countv. 

* 4/ 

J. D. Havman, Sheriff. 

Manteo, North Carolina, March lo, ly09. 

Mr. R. E. Johnston. 

Dear Sir: 

The amount of the East Lake Lumber Company tax is: 


Stony Point School. $329.71 

Mann Harbor School. 339.15 

Mashaer School . 60.76 

East Lake School. 711.71 


$1,441.33 


The Dare Lumber Company have paid their part and I have 
notified the company several times. 

313 Hope you will kindly .«end this amount as we are greatly 
in need of the money and oblige. 

Yours respectfullv, 

J. D. HAYMAN, 

Sheriff Dare County. 
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Thereupon the defendant offered in evidenee the following letter: 


Pruden & Pruden, 
Attornevs-at-law, 
Edenton, N. C. 

Mr. .John C. Gittings. 

Washington, D. C. 

Dear Sir: 


July 26, 1912. 


I am today bring- suit again.«t the East I^ake lAunber Company 
and Colonel Johnston to recover our fees as per statement rendered 
and sent vou. We do tliis witli regret but out of a sense of dutv to 
ourselves. We feel that we ou,c:lit to undertake to collect wliat is due 
us. 

We desire in no way to embarrass your company or Colonel 
Johnston. On Fobruarv 28tli last, vou wrote us tliat vou would 
arrange at the next meeting of tlie Board of Directors of your com¬ 
pany some metliod to secure the obligations due that will be satis¬ 
factory, and later you wrote us tliat the next meeting would be held 
in April. 

We suppose that nothing was done as we have not heard from you 
since. If there is any reasonable chance of settlement or a security 
of this debt, we will he very glad to withhold our action of attach¬ 
ment. 

314 Mr. S. Brown Sheppard of the firm of Sheppard and Shep¬ 
pard has also commenced proceedings against you to recover 
the amount of his claim. We shall be verv glad to hear from vou at 
vour earliest convenience. 

As stated heretofore Colonel Johnston and your company have 
been our clients so long that wc hate exceedingly to take this 
adversery proceeding. 


^'erv trulv vours, 

V V 4/ t 


MDP. 


PRUDEN & PRUDEN. 


(From the record:) 

Mr. Robert McNeill; If your Honor please, this correspondence 
purports to be continuing correspondence about the affairs of the 
company. I cannot .see the relevancy of it. 

The Court: I think it would be better to state the substance of it, 
Mr. Gittings. 

Mr. JacUson: I cannot see where in the world this comes in. 

The Witness: Well, if your Honor please, we will offer these 
letters and state the contents of them in a general way. 

The Court: I don’t think I would offer them, Mr. Gittings. I 
would tell the general story, and say that the letters are open for 
examination by counsel if they want to, to support what you say. 
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Mr. Jackson; It all ended up in the judgment, if your Honor 
please. I don't see why that doesn't cover the situation. 

The Witness: It didn’t end in a judgment at all. It shows tliat 
the East Lake Lumber Company were put to the greatest straits to 
stave off this. 

315 The Court; Suppose you state that that was tlie general 
situation, and that these letters show it, and if tliev want to 
look into them, they can do it. 

The Witness: All right, sir. 


That in the year 19T2, Pruden took a judgment but agreed not 
to do anything, and gave them an opportunity to make a sale; that 
Shepi)erd took a ju<lgment for their claim and agreed lo wait on the 
representations made to them by the East Lake Lumber Company, 
that parties were examining the property and they expt^cted to tak^ 
it, also calling attention to the fact of the contract with the Daie 
J-umber Com]>any, ami that they wore interested in making a sale, 
and if they would call upon the officers of the Dare Lumber Com¬ 
pany, Mr. (5ary, wlio was frequently in Elizabeth City, would give 
them full information as to the sales at the particular time tliey 
were j>ending; that the- further attention was called to the fact tliat 
(xittings & Chamberlain, althougli they had worked diligently, a*; 
they knew, on behalf of this matter had not been ]>aid for their 
services, and that there was no money in the Johnston family after 
1010. to take care of anything; and Shepi>erd agreed to wait. 

That in 1012, tliere was also another party that re])resented tlc' 
comj>any there in relation to its taxes, in holding down the tax( s. 
etc., em]>loyed before witness had any connection witli the com])any 
at all, a man named Springfield, who was also a stockholder; t!mt 


S|)ringfield became very insistent and wrote very sharp letters to Mr. 
Van Gorder, and also to witness and Mr. Pruden in reference to the 


matter. That S]>ringHeld refused to wait although his claim was 
only about five or six hundred dollars; that right in the miilst of an 
o]vi>ortunity to make a sale Sjwingfield brought suit and oh- 
31b tained judgment and advertised the .^ale. That the Ea^t 
Lake Lunitx*r Com]>any was served with notice that the sih* 
would take ]>lace on the 7th dav of A])ril, 1013. and Springfield 
refused to extend it and they made every endeavor to stave him off 
and finally when it came to the ])oint where the sale was about to 
take ])lace Pruden finally advanced the money for the time being 
under some arrangement they thought Pruden had made with ])eopl * 
in the north, and Mr. Frederick, who had secured some stock from 


Mr. Van Gorder and Mr. Van Gorder himself, but the money was 
not forthcoming and eventually Jullian E. Cuttings got liold of 
somebo-y who agreed to |>ut up the money under the representation 
of Jullian E. (Sittings that he would be taken care of, the judgment 
was assigned and tho costs &c. were ])aid; that this man's name wa^^ 
Ludington; that the judgment was assigned to him and the sale did 
not take place. 

That they had hardly proceeded to go through with Mr. Spring- 
field before a man named Bassnite, and his wife who was also a holder 
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of stock in the East Lake Lumber Company, got ugly, that Bassnite 
was under contract for life with the E. L. L. Co. to guard its property 
from trespassers and he thinks Bassnite put the stock up with Mr. 
Jullien hi Gittings under some option and there was a long letter 
from Jullein E. Gittings with reference to it. trying to hold it off; 
that finally Jullien E. Gittings agreed that if ever a sale was made 
that he personally would pay Bastnite for his shares of stock and his 
wife’s shares of stock, and also personally guaranteed his claim. 

That Bassnite accepted tliat guaranty but that did not hold him 
off; that he advertised the property for sale and a sheriff notified the 
company the sale would take place; that then there was a w’eal with 
Mr. Mallory; that Mr. Mallory loaned the money and became a 
stockholder witness believes at that time too, and Mallory put up the 
money to take care of that judgment and Jullien E. Gittings 

317 put up some. That that was somewhere near $1,000.00 and 
a judgment was assigned to them, that was in 1918 or 14. 

That witness cannot be accurate as to those things unless he reads 
form this correspondence. 

Then Mr. Pruden again called attention to the fact that he had 
not been paid for recent services to the company in recent suits; in 
one he had charged $1,000.00 for sendees and he had to pay the 
a.<!SOciate counsel, whom he took in due to the fact tliat he was taken 
ill and could not attend the trial; lie liad to pay him two-thirds of 
the fee out of his own pocket; wliile Pruden was very pleasant he was 
very stern. He was perfectly willing to wait if he could see anything 
in the future, always calling attention to this fact, “Mr. Gittings, 
you have nothing in those companies. And a year or two more you 
will have nothing to sell.” 

Witness realized that fact and reported it to his associates and the 
Board of Directors and .1. E. Gittings and others that that was the 
view that witness took of it. but the company had no money with 
which to litigate again.'Jt the Dare Lumber Oimpany. and the con¬ 
tract between the two companies was of such character that it did 
not seem to be advvisable to undertake litigation: that the company 
did not even have money to pay arbitrators, or to pay anything. 
That is all shown in the correspondence, which is now offered in 
evidence, and offered to these gentlemen if they want to look at it. 

It got down to 191(i and Mr. Pruden became absolutely stern about 
it, and he said he would not wait any more. Colonel Johnston sent a 
check to him for $200.00; Roland brought witnc.ss some money that 
was paid to him and witness thereupon sent Pruden a check for 
$500.00 and also a check in part payment of Shepherd and Shep¬ 
herd. to stave the malter off. 

318 That it came down to July 19](>. and Pruden had been 
hammering the witness weekly and Roland .Johnston came to 

witness either in July or .Vugust and gave him a check for $500.00 
and witness sent it down to .Mr. Pruden and got a further e.xtention 
and about that time the Sanford peoj)le were looking at the property 
and witness and his a.ssociates felt satisfied from what they had heard 
that they would buy the property. 
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That when it came down to November, 1916, the Sanford matter 
had fallen through; that witness then had Mr. Jullien E. Cuttings 
see the other stockholders whom lie represented to see if he could not 
raise money; that Jullien E. Gittings sent witness letters from dif¬ 
ferent stockholders saying he could not raise money; that Mr. Van 
Gorder had written he could not raise anv monev; that ^'an Gorder 
?aid he was very sorry that he was willing to a bond, and I think 
Mr. Pruden liad accepted at one time a bond of tlie General Lumber 
Company. There is a letter to the effect that that bond was worth¬ 
less because the company owned no property. That Pruden said he 
didn^t want security, that he didn't want stock, he didn't want any¬ 
thing: but his money and he thought he had waited lon^ enou.a:h: 
that witness remembers in one of the letters Pruden called attention 
to the fact that it was a lon^; road to Tipperary and he thought it wa^ 
about time he got there. 

That in January, 1017. witness had made arrangements to borrow 
some money through a man here in Washington on some lumber 
company stock that he held: that the pro])erty was up in West Vir¬ 
ginia and Tennessee, and this man claimed he could get the money 
on it; that witness wrote to Mr. P ruden tliat he and hi.< associates 
Avould have the monev at a certain time and the monev never came: 


that this was the money witness e.xpcctcd to have to pay Mr. 
310 Pruden on the day he took the matter up with .Mr. Jullien E. 

(uttings. That witness has a letter which is the original that 
he wrote to Jullien E. Gittings January 31, 1017, which relates to the 
situation. 


Thcreui)on the defendants offered in evidence the following letter 
from Mr. Pruden. bearing date of January 0, 1017, which was a]>- 
pro.xiniately the date of the situation. 


Pruden & Pruden, 
Attorneys-at-law, 
kidenton, N. C. 

Mr. John C. Gittings, 

Attornev-at-law. 

AVashington, D. C. 

Dear Sir : 


January 0, 1017. 


AVe are writing again to call your attention to our judgment. 

We cannot wait longer and unless something is done at once, wo 
shall issue e.xecution. The matter has stood an indeterminable time. 
We have indulged out of reason and to our great inconvenience and 
hurt. We must insist upon the payment of this judgment. 

We beg also to say that we represent Mr. 8. Brown Shepperd the 
surviving partner of Shepard and Shepard, in a judgment he holds 
against you for professional services. We do not exactly recall the 
amount but you have a record of it. Our recollection is that this 
judgment if for $800.00 and interest. 
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We dislike very much to take this course but you understand we 
cannot further indulge you without very serious inconvenience. 

We are, 

Yours very truly, 

PRUDEN & PRUDEN. 

WDP. 


8'20 That around that time there was a telegram from witness, 
which witness has not got a copy of and on .Ian. 22, 1917 
Pruden wired, “We wait check. Do nothing now. See letter just 
mailed.” 

'I’hat witness’ letter to Bruden, he hasn’t got, that he has a copy of 
it the substance of it being that witness was sending a check which 
he expect- to get from a loan on the stock he was trying to borrow on 
in West I'irginia, which he had been told he would get the money 
on. 

That during this situation and Mr. Springfield’s judgment and 
while the property was under the exeeution and notice of sale, Mr. 
Springfield indulged in writing letters to the Dare Lumber Company 
and other people in relation to this property being for sale to interest 
them in the proposition that it could he had for very little money, 
and the East Lake Lumber Company came into possession of a letter 
of Mr. Springfield to the Dare Lumber Company, or a copy of it, 
which if witness's recollection sen-es him correctly Springfield sent 
himself. That Springfield sent copies of those letters to Mr. Pruden 
and to Mr. \'an Gorder and both of those gentlemen forwarded the 
copies to witness. 

Thereupon the defendants offered in evidence the letter from D. 
M. Springfield to Dare Lumber Company, which is as follows: 


Dare Lumber Company, 
Elizabeth City, 

North Carolina. 


(Jentle.mex ■ 


March 8, 1913. 


It will be of interest to vou to know that unless the East Lake 
Lumber Company pays the bill its interest in the Blunt Sur- 
321 vey will be sold under execution at twelve noon Monday, 
April 7, 1913, at Manteo to satisfy execution on a judgment 
for mv claim. The sherriff of Dare Countv has advertised the sale. 

V V 

Yours, 


D. M. SPRINGFIELD. 
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Thereupon the defendant."! offeivil in evidence a copy of a letter 
from John C. Gittings to Win. 1). Pruden, which is as follows: 

Mr. Wm. D. Pruden, January 23, 1917. 

Edenton. 

North Carolina. 

Dear Mr. Prl dex : 

Just wired vou as follows: "Your letter received am writing fullv.” 
I of course appreciate your best courtesies in tliis matter and also 
your desire to receive the balance of your co]n])ensati()n at an early 
date. Immediately upon receiving; your communication of the 16th, 
upon my return to the otlicc. 1 at once cialeavored to in touch 
with those interested in the lumlier comj>any for tlie purjK)se of see¬ 
ing: if I couhl not secure from them the monov due vou. but was un- 
successful. On Sunday I made an ciulcavor to personally borrow 
money to make a i)ayment on account U)V the reason that I am 
not willing if it is at all within my ])ower to prevent it, that this 
large ]>ro])erty lie sold to pay attorneys' fees. I have secured a 
])romise from a Mr. Kamage wlio is interested in a bank in West 
A’irginia that he will negotiate a loan on securities for me; that he 
will let me have the monev on Mondav afternoon. In con- 
822 sequence of that I wiri^l you Sniulay night. 1 have just re- 
ceiv(‘<l the enclosed connnunication from Mr. Kamage which 
e.xplains itself. The securities that I am using are only available as 
collateral in a community where the parties interested and the pro¬ 
spect are known. Will send you a check for it the moment it is 
received. 

I note what you say in reference to Mr. Sliepard's judgment and 
if possible will make the amount more than ^oOO.OO but as the 
collateral and a note have already been sent don't know whether 
this can be done or not. At the first moment T will write vou fullv 
])ertaining the affairs of the East Lake Lumber Com])any so that you 
will understand my i>osition and tliat of the comjutny. so you will 
know why you liave not been heretofore settled with. 

I beg to remain. 

Yours verv trulv, 

JOHN C. CUTTINGS. 

J. C. G. 


Tlieretipon the defendants offered in evidence the following letter 
from Pruden & Pruden, to John C. Gittings: 

Mr. John C. Gittings. January 30, 1917. 

Wa.Uiington, D. C. 

Dkar Sir: 

We have your recent letter about the payment on your judgments 
to us and Mr. Shepherd. 

We are somewhat disai>pointed not to get the money last week as 
you had promised. We hope liowever the matter will not be delayed 
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longer than Wednesdav. We hate to he unduly urgent about this 
matter but it has reached the point where we are compelled to 
be so. 

323 With kind regards, 

Yours very truly, 

PRUDEN & PRUDEN. 

W. D. P. 


'I'hat witness' letter to Julian E. (Sittings on the 30th of January 
explained the situation. That he had expected to get the money by 
noon and if he did not get it by noon, they would have to call on 
him; that he did not get the money and had nothing to pay it with 
on the 31st. Therefore, on the date that letter came from Mr. 
Pruden, they could not meet the payment, and thereupon took the 
matter u]) with J. E. Gittings. 

That the dav witness received that letter was the dav he had the 
long distance teloi)hone conversation with Mr. Pruden in which 
Pruden made certain statements that he would not wait any longer 
and then witness took the matter uf) with Mr. Julian E. Gittings. 

Tiiat he never received one dollar for compensation nor had the 


lino of Gittings & Chamberlain received anything; that he and 
Chamljerlain were under a partnershij) agreement in which Chamber¬ 
lain was to r(‘ceive one-fourth of the fees and witness was to receive a 


jjortion of Chamberlain's fees and in the general business that 
came into the oHice. Chamberlain was interested in the sum of one- 


half and they continued to keep this arrangement until the time of 
dissolution in the Spring of 191”). 

That up to that time he had never received, nor had the firm of 
Gittings Chamberlain ever received a single dollar for services 
rendered the East Lake Lumber Company. 

324 That at that time witness had attended Court in Dare 


County in relation to the blast Lake Lumber Company’s 
affairs, about three times a year until the litigation known as the 
Cla!-k & Silves case was disposed of in 1914; that he cannot be exact 
as to these dates because the papers are in Mr. Pruden’s office. 

That witness had received compensation from Colonel Jolmston in 
reference to his litigation and in reference to the litigation then 
pending due to this stock. That witne.ss had an agreement with 
Colonel Johnston at the time this stock was turned over or shortly 
afti iwards. That Johnston told Gittings to take certain stock out 
if be was successful and witness made a declaration of that as a 


matter of protection to his estate and Mr. Chamberlain; that he made 
that declaration in 1909; that Gittings & Chamberlain had no secur¬ 
ity for their services and were in the position which he stated to 
Mr. Pruden and which Pruden understood; that he also stated to 
Pruden the situation of the Johnston familv in 1917. 

That witness does not recall how much money he received from 
Colonel Johnston relating to the South Carolina case; that Gittings 
& Cliamberlain’s books do not show any money that was ever paid 
by Colonel Johnston to the firm or paid to the witness except there 
was a fee of $50.00 paid in the beginning and subsequently a fee of 


192 


E. B. CIIISWELL, ETC., VS. L. M. JOHXSTOX ET AL. 


$500.00, which was the yearly rate. That there is nothing in rela¬ 
tion to the Xortli Carolina case. 

The firm had to pay his exjjenses in relation to the litigation, all 
expenses, traveling expenses, hotel bills, A:c., with the exception of 
one occasion when Colonel Johnston gave witness $200.00 with 
whivh to pay the ex})enses of his son and another witness and this 
witness to Dare County; that that was the time the case came up on 
trial and was disposed of. 

825 That later on Colonel Johnston gave witness some money 
with relation to the aft’airs of the company which was tised 
in connection with the aft’airs of the company, not for witness own 
expenses; that in 1910 Johnston sent witness a small check when he 
was living at Marion, and his recollection is that that was $200.00. 

Tliereupon defendants otfered in evidence the Articles of Agree¬ 
ment between the East Lake Lumber Company and Dare Lumber 
Company. 

''Arficlea of Agreement. 

‘‘Made and entered into this 24th dav of November. 1905. bv and 
between the East Lake Lumber Com])any, a corj)oration organized 
under the laws of the Stale of New York, having its ])rincipal office 
at the City of Buffalo, N. Y., )>arty of the first i>art, and Dare Lumber 
Company, a corporation organized under the laws of the State of 
New York, having its ]>rincipal office at the City of l^inghampton, 
N. Y., party of the st^cond part, witnesseth: 

“1. The party of the first part, in consideration of the covenants 
and agreements liereinafter made and to be ]xu-formed by the party 
of tlie second t>art, does hereby give and grant unto the party of the 
second part, the right to cut and remove all the timber, and do all 
the acts and things herein provided on that certain tract of land 
described as follows, to wit: 

‘^All that certain tract containing one hundred sixtv-seven thou- 
sand five hundred fifty-five (167,555) acres, more or less, in Dare 
County, Nortli Carolina, bounded on the west by Alligator River; 
north bv Albemarle Sound; east hv Palmico and Croatan Sounds; 
south by Long Shoal River and the Hyde County line, being the 
same lands conveyed to the ))arty of the first part by the People's 
Bank of Buffalo and others, which deed was recorded in the office of 
the Registrar of Deeds of Dare County, in Book K of Deeds, page 
8b;L on December 6th. 1904. together with such other tracts or 
parcels of land as may be acquired within said boundaries from time 
to time from other owners by the party of the first jtart with the right 
of ingress and egress unto, upon and from said lands for a term of 
not exceeding fifty-one years from the date hereof, for the 
326 prapose of cutting and removing said timber therefrom, in¬ 
cluding the light to use any and all roods, wharves, landings, 
etc., and to do any and all other things deemed necessary by the 
party of the second part in the fulfillment of this contract." All 
timber not removed from said land at the expiration of this agree¬ 
ment shall revert to said party of the first part or its assigns. 
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“2. It is further agreed tliat tlie second part will loan the first party 
One hundred Fifty Thousand Dollars ($150,000) in the manner 
and form following: Fifty Thousand Dollars ($50,000) to be ad¬ 
vanced and paid promptly upon execution of this agreement. One 
hundred thou.sand dollars ($100,000) to l^e paid by assuming and 
jiaying according to its terms (excejit interest to December 1st, 1905), 
the mortgage which is a lien on said premises and is held by the 
People’s Bank of Buffalo, New York, and others, and will procure a 
satisfaction piece thereof to bo recorded in Dare County, N. C., The 
First part is, however, to pay the interest on said mortgage to De¬ 
cember 1st, 1905. 

“o. It is further agreed that the first part will, upon the payment 
of the aforesaid sum of Fifty Thousand Dollars ($50,000), execute 
and deliver to the second party a good and valid mortgage upon the 
above de.scribed property, for Onr Hundred Fifty Thousand ($150,- 
000) dollars, with interest thereon at five per cent (5%), payable 
semi-annually thereafter until the whole jmncipal sum is paid. One 
twentieth 1-20 of the princijad shall be due and payable December 
1st, 1907, and a like amount on each succeeding interest date until 
the whole principal sum is paid. Provided, however, that if from 
any cause the earnings belonging to the first party, under the terms 
of this contract, shall be insufficient at anv time when a semi-annual 
payment of principal or interest is due to meet the same, then, and 
in that ca.se, such payments shall be deferred until such time as the 
said earnings will meet the same. And provided further, however, 
that at any time of making such semi-annual payments the mort¬ 
gagor may pay the whole or any part of the 7)rincipal sum 
327 secured thereby. In any event, the said principal sum and 
all accrued interest shall be due and payable on or before De¬ 
cember 1st, 1920. 

4. It is further agreed that the party of the second part shall 
pay as an item of general expense, all taxes a.«sessed against said land 
and timber, not exceeding in amount, however. One Thousand Dol¬ 
lars ($1,000) ])er annum, and the party of the first ])art shall pay 
all trxes in excess of One Thou.sand Dollars ($1,000) per annum. 
The party of the second part shall deliver to the party of the first 
])art within sixty days after such taxes are paid a copy of the tax 
receipts if requested by the first party. It is further agreed that 
taxes upon the mill of second i>arty shall be also an item of general 
expense. 

“5. It is further agreed by the party of the second part, that it 
will without unnecessary delay, commence perfecting arrangements 
for the cutting and marketing of said timber and prosecute the same 
as diligently as business conditions will justify. The plant and all 
equipments therefor shall be furnished and paid for by the second 
party. The maintenance and necessarj- repairs thereto shall be paid 
for as an item of expense before the division of profits and net earn¬ 
ings as hereinafter provided. 

“fi. It is further agreed by the patty of the second part that it 
will pay to the party of the first part for all timber of whatever 

13—4010a 
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name or nature cut and removed from ?aid premises and marketed, a 
sum et-pial to Uventy-tive per cent (2o7( ) of tlie net profit derived 
from the sale thereof after paying all indebtedness of said second 
j>arty. Such payments to be made semi-annually on tlie first 
\Ve<lnesday after the 20th day of April, and October in each year. 
A statement sliall be rendered by tlie second party to the first ])art 
as of the first day in April and October in each year, and 
o2S shall be accompanied by a duplicate inventory, balance slieet, 
profit and loss statement, and examining Auditor's Report. 
The ])arty of the first part shall have the privilege at all reasonable 
times of verifying such statementSj reports and prrof sheets from the 
books of the Company. 

“7. It is further agreed by the parties hereto that all timber re¬ 
moved shall usually be cut down by sawing, and generally not more 
than fifteen inches above the ground; tluit all timber must be skill¬ 
fully lumbered and felled, and so far as possilde, not to break in the 
cutting and falling. It being the intention of the party of the sec¬ 
ond part to conduct tlie whole of said logging and lumbering opera¬ 
tions in a skillful and workmanlike manner. 

"8. It is further agreed that the party of the second part shall 
have without cost all the timber it may re(|uire for the construction 
and maintenance of its logging and sawing operations. 

’*0. It is further agreed that tlie ])arty of the first part shall have 

the right to reserve for the exclusive use of itself, its succcssoi*s or 

assigns, a certain tract or tracts of virgin timber containing in the 

aggregate not over one thousand (1,000) acres at any point or ]>oints 

cn the above mentioned tract of land which it may select, for the 

purT>ose f>f erecting hotels, lodges, cabins and camps for hunting and 

fishing tnirtioses. to be used bv itself or others, and also the right 

t(» construct and maintain bridle paths or trails over any jiortion 

of the tract of land herein described and to construct and maintain 

landings or wharves for boats, at any point or points on said tract, 

with tlie riglit to tise anv timber which I mav desire for construct- 
• _ ^ 

ing wharves. ]dles or buildings. But the second part- shall have the 
same right and in the same manner as above provided of crossing 
and recrossing the land so reserved, except that any build- 
229 ings or wharves belonging to it shall not distr?/bed or the 
nriva(*y of the occupants of any of the dwellings thereon. The 
afovesaid reservation or reservations shall be made l)y the first partv 
end notice of such given the second party before operations shall 
be commenced by the second partv in the vicinity thereof; and all 
’•-"Nervations and selections hereunder not made by the first part- be¬ 
fore December 21st. 1007, shall be reserved and selected bv the 

4 

mutual consent of both parties hereto. 

‘HO. Tt is further agreed that the party of the second part shall 
and eouin a saw mill of about one hundred thousand ('100.000) 
feet canacitv for a continuous run of twentv-four hours and agrees 
to /-■•'torate the same to as groat an extent as the proper conduct of the 
business will warrant. 
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“11. It is further agreed that the party of the second part shall be 
in no wav liable for delavs, accidents or losses resulting from fires, 
strikes or extraordinary contingencies. 

V O 

“12. It is further agreed between the parties hereto that the party 
of the second part shall have the right to use any part of said prem- 
i.-^es free from all charges whatsoever, which it may need, for the 
I)urposes of building thereon saw mills, plaining mills, dry kilns, or 
any other buildings or structures which may be used for the general 
operation of cutting and removing said timber, or manufacturing 
the same; for the purpose of storing logs, timber or lumber 

330 or any other other material whatsoever, and for the purpose 
of building thereon ware houses, storehouses, stores, hotels, 

boarding houses, or houses for the accommodation of the employees 
of the said second party or otherwise. It being the intent of this 
agreement that the party of the second part shall without molesta¬ 
tion or hindrance all the rights it may require in the logging and 
sawing operations in. upon, across and around the property herein 
covered, as it may deem best for the most profitable operations of 
the business, and, it is further agreed that, at the expiration of this 
contract, the party of tlie second part shall have the right to remove 
from said premises, all improvements and fi.xtures built thereon by 
said party of the second jnirt. or the party of the first i)art shall if it 
so desires purcha.'^e any or all of said improvements at a price mu¬ 
tually to be agreed upon or decided u))on by arbitration as herein¬ 
after provided. At any time within five years from date hereof, the 
party of the seeond part .“hall be entitled to, and there shall be de¬ 
livered to it upon request a deed of not lo.«s than six hundred forty 
(940) acres of land in fee simple ab.eolute for a town site, the loca¬ 
tion hereof to be hereinafter determined by the party of the second 
part, and the .«ame shall be free from all incumbrances and shall 
together with any and all buildings and improvements thereon, be¬ 
long to the party of the s^econd part anything to the contrary herein 
contained notwithstanding. 

“13. It is further agreed that the party of the second part will 
vacate said lands and surrender posse.«sion thereof to the party of 
the first part, its succes.«ors or a.^signs, within one year after all the 
timlw on said lands .«hall have been removed, except, however, the 
second partv mav re-cut the cedar whenever it becomes merchant- 
able, and in any event, the said party of the second part will so sur¬ 
render its pos.«ession at the end of such term of fifty-one years 

331 whether all of siiid timber shall have been cut or not. 

“14. It is further agreed that no dividends shall be de- 
elared or paid upon any .stock issued by the party of the second part 
in any year until after the party of the first part .shall have been 
paid twenty-five per cent (25%) of the net earnings of the company 
as hereinbefore provided, and that whatever dixfidends are declared 
+0 such stockholders and paid to them or anv of them the same shall 
be paid from the seventy-five per cent (75%) of such net earnings, 
as hereinafter provided, to which the party of the second part is en¬ 
titled. The salaries of the officers of the party of the second part 
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charucaltlt* to exjK*n:?es :?hall not exceed the sum of Five thousand 
Dollars (J^o.i^OO.UU ) j>er annum, in tlie aggregate. 

'*15. It is further agreed tliat the i)arty of the second part will re¬ 
lease from the operation of tliis contract, and the said mortgage or 
either of them, any i»art or parts of said land, which they may have 
cut over and which may then be sold by the first part-, ]»rovided, 
however, that the same be sold for a fair and reasonable value, and 
that the purchase price if desired by the sitid second party shall he 
])aid to it and endorsed upon said mortgage if tlte Siime remains 
unpaid, except that this ])aragraph sliall not affect juniper or cypress 


swamps. 

"16. It is further agreed that wlien any ])art of said lands shall 
have been cut over by the second j>arty. and it releases and .sur¬ 
renders possession of the same to siiid first party, the latter shall 
tliereafter assume and ]>ay all the taxes on the siune. Rights of way 
a(*ross sucli ])ro)>ertv released and surrendered are hereby reserved 
to tlic second ])art-. 

:3M2 "17. It is also agreed that if at any time a dis])ute sliall 

arise between tlie parties hereto over the fulfillment of any 
r)f ilie terms or conditions of tins contract, or over the inter])retation 
or nnderstamling of any ]>art or i>arts thereof^ or over any other 
matt(‘r whatsoever. su(*h dispute sliall lie submitted to a board of ar¬ 
bitration comitosed of three members, of which each of the t‘ailies 
liereto shall choose one and these two shall choose the third, and 
the parties luavto agree to abide by the decision of siiid board of arbi- 
tiation on any such matters that may come before it. 

"IS, Tlie thirty of the first ]iart hereby covenants that it is well 
seired of said premises in fee sim])le and has the right to grant, sell 
and convey said timlior, together with all the said right.? hereinbefore 
e:iv(n: that said party of the second part shall quietly enjoy said 
i naiiises: that said premises are free from all incumbrances exce])t 
the lien of said mortgage hereinliefore mentioned: that the ]iarty 
of th<‘ ilrst part will execute or ]>rocure any further necessary assur¬ 
ances of title to saiil ju’emises: and that said fiM part- will forever 
warrant the tide to the same. 

*'10. .'^ald first part- further aarees that it will from time to time 

v)ua\ reijuest of said second jiart-, locate, designate and point o\it to 

ilie said secf)nd ]nirty the boundary lines of the premises herein de- 

s *rh'ed and referred to and in the event of anv mistake or error in 

% 

(lesignating said lines, the said |>arty of the first part shall protect and 
save harmless the said second party from all costs, dama<?es, suits and 
:M*tions of every kind arising from mislocation of said lines, and in 
tlie event of any dispute as to the amount of said costs and damages 
it shall be settled by arbitration, as herein provided. 

6 ‘"20. Paid first pai1y further agrees that in the event of 

any action being brought by any person, firm or corpora¬ 
tion claiming to have any right or interest in said premise? the said 
first party will upon twentv days' notice by the said second party 
nm^ear and defend such action at its own cost and expense and give 
notice to said second party of its intention so to do within twenty 
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days after the receipt of notice, and in the event of its failure so to 
do the said second party may appear and defend the same, and all 
loss, damages and expenses arising on account thereof shall be a 
proper charge against the first part-, and the amount thereof shall be 
determinable by arbitration, as hereinbefore provided. 

“21. It is further e.xpressly agreed that each, every and all of the 
covenants, restrictions and agreements of each of the parties hereto, 
herein contained, shall extend to and bind their respective successors, 
representatives and assigns; and all rights, benefits and privileges to 
wliicli each party hereto is or may be entitled hereunder, shall like- 
vise inure to the benefit of their respective successors, representatives 
and assigns. 

“In witness whereof the said parties have caused their respective 
corporate names and seals to be hereunto atfixed, and this agreement 
to l)e subscribed by their respective presidents the day and year first 
above written. 

“EAST LAKE LUMBER COMPANY, 
“By R. E. .JOHNSON, 

“Prcxkhnt. 

“DARE LUMBER COMPANY. 

> “By C. F. HOTCHKISS. 

“President. 

Properly acknowledged. 

.‘137 That in the last part of October or tlie first of November, 
190S. there were certain depositions taken in Buffalo. New 
York, by the Complainant in the North Carolina suit, particularly 
the deposition of Mr. "V^m Oorder; that at that time Van Gorder pro¬ 
duced the hooks of the company: that this deposition was taken 
on behalf of the complainants, not on liehalf of Colonel .Johnston. 
That Van Gorder produced the books of the company, the Charter 
was exhibited and the amount of stock issued to the several parties 
was testified to from the books bv Mr. ^'an Gorder and the amount 
of the obligations of the company. 

(From the record:) 

The Witness; I will further state in reply to the allegation in the 
bill of complaint, which infers that there were benefits received by 
me, that there was no benefit derived bv me, that is. John C. Git- 
tings, out of the sale of the Eastlake Lumber Company, of any kind, 
character or descriptionn, other than the benefit that would accrue 
to me as a stockholder personally, and that fact that fees that were due 
me under that certificate, which has heretofore been offered in evi¬ 
dence, and expenses due me, and such additional fees as the the 
company allowed me for my services as president and attorney. 

subsequent to the date of that certificate, and up to tlie date of 
33S the distribution, as T will call it. which was made in April, 
or to my knowledge, either hearsay or any otlier way, in any 
shape or form: that no part, or any right to any part, or any claim 
to any part of the amount that Julian F. Gittings received, or would 


198 


E. B. CHISWELL, ETC.. VS. L. M. JOHXSTOX ET. AL. 


receive, or could receive under that option, that Johnston or no other 
director or no member of Johnston's family, was in the slightest way 
interested, saving there was a fee paid to Roland Johnston on his 
claim rendered for taking certain parties down there for Julian E. 
Gittings in January to exhibit the property to them, which to the 
best of my knowledge and information and belief was $1,000. 

I don’t know whether I did so yesterday or not, but to make the 
thing perfectly certain, in relation to the certificate—the date the 
certificate was made by the company, in reference to its indebted¬ 
ness, the amount then due to the respective parties did not include 
all of the obligations of the Ea.stlake Lumber Company in 1917 on 
February 1st. That two judgments were obtained by Pruden & 
Pruden is shown by the correspondence wo have heretofore offered 
in evidence, and my recollection of that correspondence is that it 
will show for itself the total amount i)aid to Mr. Pruden to be in the 
neighborhood of $4,000 and in relation to those amounts shown by 
the certificate due Mr. Pruden. thev did not include anv of the ob- 
ligations due to Mr. Pruden prior to my beeoniing connected with 
the Eastlake Lumber Company as attorney. All prior obligations to 
Mr. Prudenn and Mr. Sliepard were paid, as I understood, by Colonel 
Johnston. The Springfield obligation was a continuing one. How 
far it went back I do not know, but the amount of his judgment 
which was obtained, and the amount that satisfied his judgment, 
was in the neighborhood of $800. That was in 1918 or 1914. The 
amount of i^hepard's claim at the time it was settled was over $1,000. 

The Shepard fee,—to the best of my recollection, was in refer- 
389 ence to a a suit against the Dare Lumber Company and Col¬ 
onel Johnston in the United States Court, in which I also par¬ 
ticipated in Raleigh, X. C. He never appeared or had anything to 
do with the litigation in Dare Countv. Mr. Pruden did. 

The claim of Bassiiite. as it appears in that circular, was a contin¬ 
uing one up to the time that the judgment was obtained, and the 
matter was satisfied to the best of mv recollection, when it was satis- 
tied, it was over $1,000. but that appears in that correspondence. 

The matter of A'an Gordcr's claim as appears in that correspond¬ 
ence does not include Van Gorder's entire claim. It only included 
liis claim for money advanced and his expenses up to the date on 
which that certificate was made. 

Thereupon the defendants offered in evidence the Declaration of 
Trust made by John C. Gittings in August 31, 1909, which is as 
/ollows: 

I hereby certify that 150 shares of the capital stock of the East 
Lake Lumber Company standing in the naine of R. E. Johnston on 
the company’s books and held by me as trirstee belong to the firm 
of Gittings & Chamberlain in part payment of services rendered 
Johnston in the case of Edwards and Thackston vs. R. E. Johnston, 
East Lake Lumber Company and Dare Lumber Company in the 
Circuit Court of North Carolina. 

Colonel Johnston will no doubt recall our agreement, namely, that 
I was authorized to settle the case if possible for $15,000.00 of the 
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Stock with full descretion, and if settled for less, I was to have the 
balance; and if the case went to trial and was won, I was to have the 
stock as part consideration for .services. Under my contract 

340 with Chamberlin, he is entitled to one-fourth of this stock 
and the balance would belong to my estate. 

The 18 shares of stock of the East Lake Lumber Company stand¬ 
ing on the company’s books in the name of Jas. J. Lampton are two 
certificates, namely 102 and 95, belong to me as trustee for Mrs. 
Lidie Ellicott, which however is subject to a lien of Colonel John¬ 
ston, which lien I hold as trustee, for $300.00, $200.00 of which was 
advanced to Lampton and the balance was advanced to Mrs. Lidie 
J^icott. 

X The balance of the certificates of the shares of stock contained in 
this envelope are held by me as trustee with full discretionary power 
to vote and dispose of for the benefit of others whose names are 
known only to Colonel Johnston and myself. I direct that if any¬ 
thing should happen to me so that I should be unable to perform 
the trust imposed in me, tlrat all of said certificates of stock, with the 
exception of the 150 shares standing in the name of R. E. Johnston 
heri'inabove referred to, and the two certificates standing in the name 
of Jas. E. Lampton, hereinabove referred to shall be delivered to 
Colonel R. E. Johnston, as he has agreed with me and the cestui que 
trustants to carry out this trust. 

August 31. 1909. 

- (Sgd.) JOHN C. GITTINGS. 

Witne.^ssed: 

(Sgd.) ALEXANDER MUNCASTER. 

It is admitted and mutually agreed that the defendant John C. 
Gittings was in Greenville, South Carolina, on October 30, 1908, for 
the purpose of attending the taking of depositions in the North Caro¬ 
lina suit, and had a conference with Mr. Haynesworth at that time. 

Thereupon the defendants offered in evidence a deed to Colonel 
Johnston from Alice E. Thomas for premises known as 3200—13th 
street, N. W., Washington, D. C., which Deed is dated the 19th day 
of June. 1907, and contains among others, the following pro¬ 
visions : 

341 First. In trust to hold and manage said property and the 
rent, issues and profits derived therefrom, and after applying 

so much as is necessary to the payment of taxes, insurance and re¬ 
pairs, to pay the balance thereof to Lee M. Johnston for her sole aso 
and profit during her natural life and after her death, to convey said 
property to her issue then living; 

Second. That said trustee shall have full power to dispose of any 
or all of said property either at public or private sale, at such time 
or at such a price as to him may seem proper, and to make to the 
purcha.«er thereof a good and sufficient deed, in fee simple therefor, 
freed and discharged of and from all trusts herein contained, with¬ 
out liability on the part of the purchaser to see to the application 
of the purchase money. 
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That Lee M. Johnston is the widow of Col. Johnston. The con¬ 
sideration for this property was $12,000.00. 

Thereupon the witness offered in evidence the contract made witli 
Johnston June oth, 1907,. for the purchase of premises .3200 13th 
street, N. W.. showing the amount of consideration for said propertv 
to he $12,000.00. 

This witness further testified that in the summer of 1909, it be¬ 
came necessary to get some money in relation to the property in Dare 
County, for the payment of taxes or the payment of something with 
relation to that property, and some a)>plication was made to Johnston 
in reference to it; that Johnston had no readv cash, but he endeav- 
ored to money by mort,u:af;e on :^200 lotli street, N. W.. through 
real estate brokers, but reported that the title company had turned 
down the title; that he had no authority to mortgage it and Johnston 
requested (httings & Chamberlain to strainghten that out; 
1^42 that as a result a loan of $o.000.()0 was secured from Judge 
Barnhart's son. He was then in the real estate business; part 
of that money went through witness' office, and to make the transac¬ 
tion there had to be a convevance. under the terms of the contract, 
to a third party, and the third party had to make the mortgage; that 
was done, the monev secured and witness does not recall the amount 

V __ 

of money turned over to liim in reference to the Dare County prop¬ 
erty but the balance was turned over to Colonel Johnston, that in 
1911, there was another occasion almost identical. 

(From the record:) 

The Witness: I offer to prove by the te.stimony of the witness on 
the stand that in the spring or summer of 1917, I had made a de¬ 
mand upon Colonel K. E. Johnston that he should pay to me in 
behalf of the beneficiaries under the trust, namely, his wife and 
fhildern. si.<tors and so forth, tlie amount of money tliat he had used 
that belonged to them, or the value of the securities which had never 
been returned to him. for the benefit of tlie trust, which securities 
had been disj)osod of by the pef)ple with whom they had been de¬ 
posited: that in that ad.justment with him, it was agreed that I should 
take the amount that I thought was fair—it was considerably more, 
according to his own figures, then $10,000. but the securities were 
not marketable, and I told him I would buy $10,000 worth of bonds 
of the Anglo-French bonds, which had .just then been put on the 
market, and he agreed that would be perfectly satisfactory to him. 
He turned over to me a check for $18,000. some hundred dollars. 
This occurred in Baltimore City, where I was then engaged in mak¬ 
ing up a bill of exceptions in some case that I had been trying in 
the Superior Court there, and I bought the bonds, made a declara¬ 
tion of ti-ust in relation to them, and offered to give Col. .Johnston 
the balance of the monev then. He siad, “No, I will draw on vou 
from time to time.” and from then on up to the middle of the fol¬ 
lowing February. I think he secured from me the balance of the 
money. When he died, there wasn't a dollar owing to him 
343 by me out of the funds or the balance of the check of $18,- 
000 given to me, and the only money used out of it by me 
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as trustee was for the purchase of the bonds, which I included as an 
item that came into my hands as trustee in the declaration of trust 
I made after his death, and which is included in the account of the 
securities. v. 

The Court: Now, is this offer objected to? ^ 

jSIr. Robert McNeill: Your Honor, T feel that we must object to 
it in the form as submitted. It particularly violates 1064 of the 
code in the grossest way. It is calling for hearsay; calling for writ¬ 
ten instruments not submitted to the Court: calling for a declaration 
of trust; calling for payments evidently made by check, and the 
checks are not submitted, and no books or accounts or records. We 
• cannot let that offer go in that form. It is really testimony, not 
an offer. 

The Court: It is made as an offer. 

Mr. Robert McNeill: We object to it on the ground stated. 

The Court: Well, this answer .<tatcs that he received from the 
defendant amounts not stated in the answer to pay the obligations 
that .lohnston, the decedent, owed the tru.'^t by reason of the stock 
that he had used as securities for his loan. That a part of the money 
was received, was inve.stcd by the witness for the estate, and the rest 
was turned back to Johnston, and that is the substance of what he 
is saying now by way of an offer. If the an-swer was not specific 
in that, it is probably the duty of the plaintiff to seek to have it made 
more specific as to the amount that he received, as he admits here, 
and what amount he invested in funds for the estate, and what was 
the balance that he paid over to Johnston, so that so far as the answer 
is concerned, there is an outline of what he said, and I am 
344 inclined to hold that it would be admissible. 

Now, so far as having given a declaration of trust for it, I 
don’t know that he cares to insist upon that, but if there is a paper 
of that sort, he may produce it. but as to the proving of this by 
check, I don’t think tluit is neccssaiv. I assume vou can cross ex- 
amine as to how he made the.se settlements. He admits he received 
this $18,000. That is the main thing, but it is for him to show what 
he did with it. That is, if he hs charged with it at all, so that I 
think we will let this offer stand as evidence, without repeating it. ^ 

Mr. Robert McNeill: I will take an exception. “ 

The Court: That exception may be noted, if desired. 

The Witness: Your Honor said to eliminate the declaration of 
trust from the offer? 

The Court: I suppose you can produce that, if they wish it? 

The Witness: We will produce that. 

Cross-examination: 

That to the best of his recollection, the equity in 3200 13th Street, 
N. W., was sold to somebody for about $1100; this was in 1912, 
what part of the year he does not know; that he is not positive about 
it; that he was under the impression for a long time it had been 
foreclosed imder one of those loans but he has ascertained since it 
was not; 
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(From the record:) 


Q. Let me read part of your testimony, given in .Juno. 
.345 1013. in the case of the Border State Lumber Company 

against Edwards. Thack.«ton and Haynesworth. tlie City Na¬ 
tional Bank, and so forth, in the Supreme Court of South Carolina. 
In testifying in .July. 1913. the question was: 


“His dwelling house is in his wife's name, is it?” 

“A. I don't recall jiist how the title stands, but in 1907, when 
he first came here, he wanted to buv a home for his wife, and he 
jrave our Mr. Chaiuberlain ten or eleven or twelve thousand dollars, 
and the title was taken to this house in her name, or in his name, as 
trustee for her. or something of that kind; I don't know. Several 
times they have borrowed money on it, and the title has been 
twisted around.'’ 


AVould that refresh vour recollection that, as a matter of fact, in 

% 

1018, when you gave that testimony, they still had that property, 
subject ot these ineumbrances? 

A. I cannot refresh mv recollection about that, because I told 
you tlie sale of tlie property did not occur through my offi(*e. These 
loans did. I superintended them, and my recollection is I balanced 
up the slieets. and ceilain money came to me. and the balance wont 
to Col. Johnston, as I testitied. but we can ascertain that for vou in 
a very few minutes. May I state that that was mixed up in a certain 
way as to the Hrst loan put on it. The deed was put in a certain 
man's name, and then he reconveyed the property in the way we 
designated. 

Q. Isn't it a fair inference that when you were being questioned 
about the property that Colonel Johnston owned in 1018. that if 
you at that time had known anything about the disposition of the 
property that you would have said so? A. I don’t know if it is a 
fair inferen('<* or not. The question T was being called upon t-* 
answer was whether Colonel Johnston was insolvent in 1018. That 
was the subject matter of my testimony. TheBc^er State 
340 peoTd e claimed he was insolvent, and the sto^ they liad given_ 
in payment for this land and their note, if the South Car-_ 
olin("rpeopTe*got it. they would be left out in the cold, because thev. 
^i^no_\yay of being reimbursed, as Johnston was insolvent. I told. 
what I J^new about it with Colonel Johnston's consent. 

Q. Isn't it true that you testified in 1908 or 1909 that Johnston 
was insolvent, in that case? A. In 1908 and 1909? 

Q. Yes. A. Yo. I never said he was insolvent in lOOS. 

Q. Let me read to you part of your testimony as you gave it in 
that case. I am reading from page 58 of the printed record in the 
same case. A. Well, let me have it. 

Q. Yo, I will read it. 

“Q. AVell. wluit has become of those lands?’'—that refers back to 
the 40 or 50 lots which vou said he owned. I am onlv starting that 
as a reference. Your answer was: A. That I think he finally 
twisted around and got a hotel with a mortgage on it. 
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“Q. When was that done? A. I should say that was in 1908 or 
1909, whenever that note was due, because the note was overdue. 

“Q. Where is the hotel now? A. He started a stock company, 
and he took a mortgage from the company. Then he sold that 
mortgage to some people in Lancaster, Pa., and acquired some timber 
lands from them in payment, and got his hands on some cash —he 
was broke at that timej a nd tho.se timber lands go t out of his hands 


~ very shortly afterwards under that mo rtgage.” Did you so testify 
3o wn til ere or not? 

347 A. That ho was broke at that time? 

Q. Yes. that time being 190S or 1909. No, I never testified 
he was broke in 1908. I said in 1909 he was getting into difficulty. 

Q. Did you testify as I have read to you from the record? A. To 
the best of my recollection. I did not. Is that testimoncy signed by 
me? 


Q. This is a certified copy of tlie ]iroceedings. A. T didn’t ask 
you that: is it signed by me? If it is signed by me, I must have 
said so at that time. Some of tliese depositions go back, with a 
consent of the party, without signature. I don’t know whether I 
ever read it over. 

0- I think on this testimony tlie signatures were waived. A. To 

the best of mv recollection. I never at anv time- 

Q. No I beg your pardon. Tlie certification reads as follows: 


“I certify that the dejiositions of Charles E. Brownell, Harvey A. 
Arnold and .John C. Gittings. witnesses on behalf of the plaintiff 
herein, wore taken by me at the above named time and place; that 
they were taken down by me in person, in shorthand, and thereafter 
carefully and accurately transcribed and reduced to typewriting, and 
thereupon read and subscribed by the witness John C. Gittings in 
my presence; the signature of the witnesses Charles E. Brownell and 
Harvey A. Arnold to their said depositions were e.xprcssly waived by 
agreement of counsel first had and obtained; that said witnesses 
Charles E. Brownell and Harvey H. Arnold arc residents of Wil¬ 
liamsport, State of Pennsylvania and the said .John C. Gittings of 
Washington, D. C., a distance of more than 100 miles from Green¬ 
ville, S. C., the place of the trial herein, and for this reason the 

depositions were taken: that they were kept by me until-, 

-, together with a notice to the adverse ])arty, they were 

348 sealed by me and deposited by me in the Post Office at Wash¬ 
ington, D. C., on the — day of July, 1913. addressed to John 
C. Pureton, clerk of the Court of Common Pleas, Greenville, S. C., 
postage prepaid.” 


Now did vou so testifv or not? A. T don’t think I so testified. 

V ^ 

I know perfectly well, if it got into the record, if I made such a state¬ 
ment, it was not intended to be made by me at that time, and was not 
correct. It could not have been correct. I had no such knowledge 
in 1908. He was not broke. The John«ton, through H. H. McNeill 
at that time had borrowed $10,000.00 on a property in North Caro¬ 
lina. I remember he sent a large number of checks out in payment 



204 


E. B. CHISWELL, ETC., VS. L. M. JOHXSTOX ET AL. 


of obligations at that time, among others, a check to Mr. Pruden, 
and a check to me, and a check to McNeill, and a check to Van 
Gorder. 

Q. Now, Mr. Gittings. I want to read to yon a statement of fact 
found by the Court in this case, as to the facts in January and 
February. 1900, with a (juestion as to whether at tlie time of tlie 
declaration of this trust you had any knowledge of them—A. 1 was 
not- 

Q. I haven't asked a question yet. A. I understand that. 

The Court: "Wait until he asks a question. 


I’v Mr. Jackson; 

V 


Q. Rofen’inp' to Mr. Kroanicr. tlio man wlio was tlio sccrciary of 
this company, at Williamsi)ort: 

‘‘He further testifies tluit in January or I'ehruarv of lOOS, Kreanier 
■was in (.Treonville and inquired of Mr. Uayneswortli as to wliether or 
not Johnston had ever settled tlie debt due by him to Kdward', 
J'haekston and Havnesworth. and was then informed 1)V .Mr. Ilavne'- 
worth that he had not. and seemed determined not to do sc. At 
the same time Kreamer was informed by bjf Mr. Ilayne^- 
340 wortli that lie had not, and seemed determined not to do so. 

At the same time Kreamer was informed by Mr. llayius- 
worth of the Bowen attaehment. of the intention of tlie lUmk to 
force the Border State Lumber Com})any to pay its said collateral 
note, and conversations on the same subject took jilace between the 
same parties, and to )>ractically the same ]>ur]>ort and effect in 1000. 
and rebruary, 1010, and in not one of said conversations di<l the 
said Kreamer ever hint or intimate that the note of ]>laintiff* under 
consideration had l>een paid. Indeed, Mr. Haynesworth testified that 
he knew absolutely nothin,a of sucli claim until May, 1010. when 
Kreamer stated to him that Johnston would have to look after it— 
that he re”:arded the company as protected, no matter how the sirt 
went, and even then did not state v hat arrangements had been made 
by Johnston with the company. 

‘'•Mr. Haynesworth also testifies that in the conversation between 
himself and Kreanier in the early part of February. lOOX, lliey dis¬ 
cussed the fact that all the jiroperty Johnston had in this date ha<l 
then been disposed of except his stock in the State Company and 
some two or throe thousiind acres of timber land.” 

Did vou know anv of those facts in January or February. lOOS. 

V » • 

or had you ever heard of them? A. Januarv and February, 1003? 
*0 ^ ^ 

Q. V es. A. It is absolutely impossible for me to carry all those 
facts in mv head. I know a ureat many of those facts in there ar^ 
not true. I can produce ^Ir. Haine.«worth's letter. 

Q. Mr. Kreanier so testified. A. AVhy, Mr. Kreanier was not alive 
when that dejiosition was taken. 

Q. So you had no knowledge of those facts'? A. I say I couldn't 
have had anv knowledge of Mr. Kreamer testifving to those 

V w V O 
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350 facts, because in 1913, Mr. Kreanier was not alive. He was 
dead, and what facts 1 had from Mr. Haynesworth are one 

tiling, and what facts I had from Mr. Kreamer are another, and if 
I had been called upon to testify what facts I had in relation to 
those things, I could have shown positively to the contrary, and I 
have letters here between Mr. Havnesworth and mvself. showing, as 
a matter of fact that inj 1907, Johnston was not insolvent, or in 
January, 1908, he was not insolvent. 

Q. I simply asked you a question as to whether you knew certain 
fads. Just stick to the record for a moment. A. I answered it the 
best T could. I don’t know what is in that record. 1 was not jiar+y 
to the suit. 

Q. You te.stified in it, did you not? A. I did, and I took a 
deiiosition at the request of Judge McCullough. 

Q. You also referred to the fact in your testimony here that Mr. 
Johnson owned certain lands, a large number of acres, comparatively, 
in Greenville County, and that it was in the name of Mr. Arnold. 
Is tlni.t correct? A. Yes. There* was a deed that came to my hands 
in relaiion to the title of some land which was to go to the Border 
State Lumber Company, and the title stood in Mr. Arnold’s name, 
:m<l there were some imperfections in it, called to my attention by 
Judge McCullough, who was examining the title. 

Q. Did you know that as a matter of fact on October 1st, 1907, 
these lands were deeded bv Johnston to Arnold? A. October, 1907? 

Q. Yes. just two or three months before this declaration of trust, 
or this trust estate we arc talking about hero, Johnston deeded those 
lands to Arnold for the expr^ess consideration of $6,400.00? 
A. No. I didn’t. The deed T saw was prior to July, 1907, 

351 and I read a letter from Judge McCullough here in evidence 
the other dav, that he e.xamined the title to the lands of the 

Border State Lumber Company, and to the best of my recollection 
that letter is in July or August, and there was some imperfection 
in that deed, and it was not recorded. 

Q. Do you know as a matter of fact, that the Court found in this 
ease, in which you gave your testimony, and took a deposition, that 
Johnston did deed these lands to Arnold? A. I object to that as 
absolutely immaterial and irrelevant to this issue. If the Court 
wants me to answer it, I will tell what I know. 

The Court; What the Court found in 1913 or later would have no 
effect on what the witness knew or understood in 1908. 

5Ir. Jackson: I am asking, if your Honor please, whether or not 
he knew, as a matter of fact, that on October 1st, 1907, Johnston 
did- 

The Court: No, that is not what you are asking. You are asking 
whether he doesn’t know that the Court which tried the case in 1913 
found a certain fact. 

Mr. Jackson; Yes, sir, and if he knew that fact, I want to get both 
in. 

The Court: Knew it when ? 

Mr. Jackson: Knew it before his testimony here. 
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The Court: I don't think that what that court found down there 
has anything to do with what lie testifies to as to wliat he knew, I 
don't see how that is material. 

Mr. Jackson: I want to follow that up by asking whether he did 
not state to this {\)urt that the ( ourt down there struck down that 
conveyance as fraudulent, in onler to j>rotect it from those creditors 
who were then pursuing it. 

:^52 The Court: I think you are taking a line there that is not 
justified, Mr. Jackson. 

Mr. Jackson: Will your Honor allow us an exception then? 

The Court: Yes. 


This witness further testified tliat he was more or less familiar with 
the circumstances surrounding the transaction between the Border 
State Lumber Comjtany and Colonel Johnston, the transfer of deeds; 
that when he accepted this trust in January or February. 1908, he 
knew Johnston liad executed to the Border State Lumber Company 
a warranty deed purporting to convey 0790 acres of timber land in 
(Jreenville (^ounty. and this is a ]*i\r\ of the land referred to in his 
testimony as to the land owned by Jolinston, on his examination in 
chief; and that it is a fact tliat the 419 sliares of the Border State 
Lumber Company stock was issue<l and delivere<l to Johnston as a 
consideration for said land, and also tlie cancellation of a promissory 


note. 

That to tlie best of witness' recollection, the certificates of stock 
of the East Lake Lumber ('oni]»anv, when thev were delivered to him 
by Colonel Johnston in lOhS. us juirt of this trust estate, they were 
endorsed in blank, and to his knowledge there was no endorsement 
filled in. no restrictive endorsement on the.^e certificates until after 
the Montgomery sale in 1017 of the as.'-ets of the East Eake Lumber 
Company. 


(From the record;) 

Q. Will you tell why it was. if there was any rea.son, why, when 
you hold these certificates of tru.'^t from lOOS. that there was no entry 
made on the books of the Ea.«t Lake Lumber Company until 1017, 
after the sale had been made? Was there anv rea.<on for that 
353 at all? A. I haven't the slightest recollection of any reason 
why it sljould not have been done, or why it was not done. 

Q. As a matter of fact, wasn't it done because of the fact that in 
1911 the certificates went out of your hands to Jullien E. Gittings 
under an option? A. You asked me when I got them. 

Q. Your got tliem in 1908, and you held them until 1917, simply 
endorsed in blank. Wasn't tliat for the purpose that they might be 
used in the meantime? A. No. it was not. 

Q. As a matter of fact, they were used in the meantime, were they 
not? A. Yes. in 1911. they were put up on option for sale. I think 
they were put up once before. No they were not put up. but I re¬ 
member that I gave somebody an option on them once before. 
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That from 1911 down to 1917. the physical possession of these 
certificates was out of his hands and in the Marylan d Trust Company. 
in escrow, and they came back to him in 1917, after the Montgomery 
sale had been concluded and the money paid in; tha t the certificate?" 
were returned to him because he requested it, as there was no longer i 
any reason why they should remain in there. The stock had be- 
come worth something, and he wanted to see .just what stock he had 
and check it up and put it in the proper name; that for veal's by a 
great many people the stock was considered absolutely worthless; 
that when he got the .«tock back in 1917, there was no intention to 
cash in anything; the Ea.st Lake Lumber Company was going ahead 
with its affairs to buy and sell timber; it then had .«ome money in its 
treasury and the idea of niakin^j; a partial distribution of the 

;i54 funds only came about after the desires and wishes of all the 

%/ _ 

stockholders had been made known. That, as a matter of 
fact, it was his intention to give a deed to the entire tract in North 
Caiolina and everA'thing the East T.ake Lumber Company owned in 
Dare County, but it was not given for everything due to the fact that 
the attorney for the purcha.sers said it was not the proper thing to do; 
that a portion of the land still stands the way it did h-efore. in the 
name of the Company; nothing has been done with it; that no taxes 
are being jiaid on it. and that the Com])any never paid a bill for ta.xes. 
That he could not say positivel.v that ho was present when the en¬ 
dorsement ''J. C. (littings. Trustee for Johnstons’'' was made; he 
was there when he handed in the stock and discu-ssed the matter with 
Mr. "V’an Gordcr; Mr. Van Gorder was Secrotarv-Trea.«urer: that as 
he remembers, he was in and out of his front and back room: that 
he knows Mr. Van Gordcr made some suggestion about the endorse¬ 
ment, but whether he adopted Mr. Van Gorder’s suggestion or not 
he does not know; that the endorsement was made with his consent, 
there is no doubt about that; that Mr. Van Gorder knew of the 
Trust at that time; that in the years 1911-12-13, he saw Johnston 
infrequently. 

That he took a deposition in the case of the Border State Lumber 
Company against Thackston, et ah. at the instance of Mr. McCul- 
loueh. and the instance of Mr. McCullough, and the instance of Mr. 
Metzer an- Mr. Flock; that his appearance in that case was for the 
])urpose of taking the deposition and he also te.stified as witness for 
the plaintiff in that case. That he a.ssumes that he referred to the 
North Carolina case in Dare County in speaking of litigations 
3o5 in North Carolina, because that is the only ca.se he knew of in 
that State; that he took part in the North Carolina case and in 
a suit pending against Johnston on a guarantee for $20,000; that 
he took the depositions that were taken in the Buffalo case of Ed¬ 
wards, Thackston and Haynesworth vs. Colonel Johnston; that he 
took part in parts of the litigation in the case docketed in South Caro¬ 
lina. after the disposition of the North Carolina case; that he partici¬ 
pated in the argument of that case before the Master, and in the argu¬ 
ment before the Supreme Court or the Court of Appeals of South 
Carolina; at the time he made these arguments he was fully familiar 
with the condition of the aflfairs as they were shown by the record; 
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that he could not say that \w was familiar with the record contained 
in the South Carolina case; that he has no recollection of ever having 
signed any answer filed in the South Carolina case, but will not say 
he did not because there ai)pear to be some papers there that have 
come up here. 

(From the record:) 



Q. XoWj you liave also testified, and followed it up today, by proof 
of the date, that in October, more especially the 30th day of October, 
1908, you had an interview with Mr. Haynesworth and at that time 
you told him of this trust. Is that correct? A. Interview with 
Haynesworth in October, 1908? 

Q. The 30tli day of October. You brought the letters today to 
show that? A. Yes. 

Q, W hat did you tell him about the trust at that time? A. T 
told him Johnston <li<l not liave anv slock at that time; that T had 
the stock as trustee for the family. Tlien I went ahead and told 
him— I ^oiCt know wliether it was liis suggestion—T told him what 
" ~T wo uld do. 

3o?) O. You told him then not only that it had gone into the 
trust, but that vou were trustee for tlie benefit of his familv. 

to ^ 

A J^told })i ni T had the stock as trustee for the benelit of his family, 
the substance of wliat I told him. 1 eannot toll you literally. 
Q. I don't mean word for word. That is what anybody would 
have under.'^tood vou to mean bv what vou told him? A. That is 

^ ^ to 

what I meant. 

Q. Acain I want to road you your testimony. Mr. Gittings, in this 
Border State Lumber Comi)any case, wliich you gave in July, 1913, 
nearly five vears after this statement of Mr. Havnesworth. and on 

V V 4 

cross examination bv Mr. Havnesworth. I want to ask vou if vou tes- 

V to r to^ tor 

tified as follows; 

“Q. Xow, you say he owned stock in llie East T-ake? A. At 
that time he did. ves.'' 



TheAVitness: Wliat time? 

Mr. Jackson: This is referring to tlie time wlion the note was 
given on which this suit was brouglit—not referring to that particu¬ 
lar date especially, T am merely giving you the connection. 

The Witness; 1905? 

Mr. Jackson: AYs. 


“Q. How much did he own there? A. Now. you are too hard 
for me. He owned a controlling interest in the East Lake Lumber 
Company at that time. 

''Q. What was the ca])ital stock? A. The capital stock of the East 
Lake Lumber Company is $500,000. 

“Q. Does he own any of the stock now? A. I don't think he owns 
a share of it; not to my knowledge. As I say, it is hard to tell 
what Col. Johnston owns todav. I can tell vou what he owned ves- 

_ ^ to ^ 

terday, or the last time I sa// him. probably.” 

At that time, if you told Mr. Haynesworth in 1908, where 
all this stock had gone, can vou suggest anv reason whv he 
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was questioning you as to where that stock was in 1913? A. I can¬ 
not. 

Q, Can you tell the Court why you didn’t suggest to him in 
answer to whether he owned any of that stock then, why you didn’t 
suggest to him that you had told him you held that stock in trust? 
A. I had no occasion to tell him anything. I was answering his 
question. He knew the fact as well as I did. 

Q. Can you tell the Court why you didn’t tell the judge what had 
become of that stock? A. There was no judge. 

Q. It was to go to the judge finally. Can you tell why you made 
no statement as to where the stock was? A. It is perfectly apparent 
why I didn’t tell where the stock was. I was put on the stand to tell 
what Col. Johnston’s condition was as to solvency. I g^ave a denosi- 
tion, as I thought, from the knowledge I had of his affairs, that he 
was insolvent at the date of that deposition, and,as to tlie inquiry as 
to when he became insolvent, I gave the date as best 1 p.nuld. 

Q. I didn’t ask you anything about insolvency. I ask you why 
you didn’t inform the court, when you were asked what had become 
of that stock, why you didn’t tell the Court you were holding it for 
his wife and family. A. I had no reason to tell anything except 
what I had been asked, and if I had been asked bv Mr. Havnesworth, 
I would have told him anything I knew about it. I took the witness 
stand for that purpose. 

Q. Now, you also testified here, Mr. Gittings—am I correct—that 
in 1907 he owned two apartment houses, in which there was 
358 a certain equity, the amount of which you did not know ab- 
solutelv. Is that correct? A. That is correct, ves. In 1907, 
veu sav? 

Q. Yes. A. Yes, that is correct to the best of my knowledge. 

Q. Now, I want to read your testimony in the same case, and ask 
you if that refers to the same houses. 

‘*Q. Now, you say he owned a house and lot here in Washington? 
A. I .*aid he owned the Nan.semond Apartment House, and another 
one, I cannot think of the name of it. 

•‘Q. Were those pro])erties in Col. Johnston’s name? A. They 
were both in his name, yes. 

“Q. How long did they continue in his name? A. Until the 
hard times came and the mortgages were closed. I didn’t keep track 
of them. I remember there was a period here when you could not 
borrow money on a Government bond, practically. 

‘•Q. Does he own either one of those houses now? A. I under¬ 
stand not. 

“Q. Do you know when he sold them? A. I say they were fore¬ 
closed. 

“Q. You say that they were under mortgage at the time? A. He 
bought the equities in those hou.ees, Mr. Haynesworth, and I under¬ 
stood his equities were over $100,000. They were paid for anyway. 

“Q. Do you know the amount of the mortgages that were on the 
property? A. No, I do not, but I know they were foreclosed. 

14-4010a 
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‘‘Q. Did they briii" luoro than c*nou.uli to pay the niort.£ 2 ;a"os? 
A. Tlicy did not. J know he owned some 25, 30, 40 or 50 lots.^' 

Is that vour testimony? A. A^es, that was mv testimony. 

« * ' V V 

350 Tliat is what I undei*stood to be the fact. 

Q. Hut. as a matter of fact, it turned out this $100,000 
equity was all wij>ed out by tlie foreclosure. Is that correct? A. 
Well, tliat is my recollection of it. It was. 

Q. You also further testified in this case that they were foreclosed 
in 1911. Is that correct? A. I don’t know whether that is correct 
or not. I don't think I said I knew anything about it. That was 
from hearsay. I made it perfectly clear there, as I made it here, 
that the transaction did not go through my hands. Colonel John¬ 
ston owned these properties, and I ha<l nothing to do with the selling 
(;f them or the foreclosing of them. My knowledge of the situation 
was purely information and belief. 

Q. I beg your pardon, Mr. Gittings. I am in error there. The 
fcreclosure was in 1907, apparently. Is tliat correct? A. I told 
y(.u I didn't undertake to say. I testified from my knowledge, and 
my knowledge at that time doesn't seem to be accurate, from the 
record. The record .shows, I think, 1908 or 1909. The record will 
show. 

<2. Is it also true that these 30, 40 or 50 lots that he owned were 
also foreelosed. the mortgages on them? A. That I think was in 
1911 or 1912. 

<2. 1911, yes. A. That I do know. 

Q. What did they bring aboye the mortgage? A. That, I don’t 
know. I don't know whether he got anything out of them or not, 
but I know I liad d(*liyered to me a bill of complaint in the fore¬ 
closure proceedings in New A'ork. I hace it here, if you want to 
see it. 

380 Q. No, I just wanted to know if you knew, as a matter of 
fact, he got no money out of those lots under the foreclosure. 
A. No. at that time I saw yery little of Colonel Johnston, when that 
occurred. 

Q. Now. do you know why it wa?. Mr. Gittino;.*, that in 1907, 
accerding to your testimony, why he permitted these foreclosures to 
take place and the interest wiped out. when you testified he had in a 
Baltimore bank, in 1907, the sum of $35,000 in cash? A. Mr. .lack- 
son, I haven't said that I testified that these properties were fore¬ 
closed in 1907. I have no recollection of having so testified. 

Q. Let me read you that: ‘‘When was the foreclosure, Mr. Git- 
tings?" Tliat is just after the testimony about the lots. 

“.V. I have said twice, Mr. Haynesworth, that I didn’t know; dur¬ 
ing the hard times., 

"Q. Some short time afterwards? A. No, it was during what is 
known as the Roosevelt panic. As I recall the Roosevelt panic, it 
was in the fall of 1907. IVe didn't have real hard times here until 
the spring following, and my recollection of it is that when the mort¬ 
gages fell due. or the interest fell due, they were foreclosed. Whether 
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Johnston paid the first installment of interest, or the second install¬ 
ment of interest, I do not recall; I don’t know. All I know is they 
were foreclosed and he lost the property.” 

Have you any explanation as to why he did that, when he had 
$35,000 in cash money, lying in the bank in Baltimore? A. Mr. 
Jackson, I have not testified at any time, at any place that Colonel 
Johnston at the time of that foreclosure had $35,000 on deposit in 
the bank in Baltimore. I have testified that he had a deposit of 
$35,000. So I understood from his statement, and I produced 

361 a book here showing it amounted to that, which was excluded. 
What became of that thousand dollars I haven’t testified in 

any way, shape or form. 

Q. Didn’t you, from that- A. One minute. I am going to 

answer your question in d<‘tail. You have been suggesting I said this 
foreclosure occurred in 1907. 1 have called your attention twice to 
the fact tliat I did not testifv it occurred in 1907. Wliat I said is 

4 

contained tliore; that it war^ a reilex of tlie Roosevelt PaniCj which 
1 said was the sprin.a; following. Wlien it was foreclosed would be 
sometime after the sjmn^i: of 1908. 

Mr. Gittings, Jr.: You said in this testimony when it was fore- 
closed. 

The Witness: One moment, don't eive me any idea what I testi: 
Hed. I know T could not have testified lie was insolvent in 1907, be¬ 
cause he was not. I pniduce a hook to sliow all through 1907 and 
1908 he had a hank account of thousands of dollars to his credit. 

Bv Mr. Jackson: 

V 

Q. In 1908, as a matter of fact, with a bank account of thousands 
of dollars to his credit he stood by and sa?/ those mortgages fore¬ 
closed, and his equity wiped out. Is that correct? A. Yes. I under- 
I'tand, whenever that occurred, wliether it was the fall of 1908 or the 
spring of 1908 he stood by and didn't jiay the mortgages which 
preceded his equity in the property, and how much the mortgages 
were I don't know, and how manv of them there were I don't know. 

Q. Coming back to the fact that you liad this conversation with 
Mr. Haynesworth, in wliich you told him that that stock was held 
in trust for the benefit of the wife and children of Mr. John- 

362 ston. In October. 1908. in that connection I want to read vou 
from this declaration which vou offered in evidence, dated 

August 31st. 1909. in which you u.se this language: “The balance 
of the certificates for shares of stock contained in this envelope are 
held by me as trustee, with full discretionary power to vote and dis- 
]')Ose of it. for the benefit of others, whose names are known only to 
Colonel Johnston and myself.” What did you mean by that 
language in that declaration of August 31st, 1909? A. I suppose I 
meant just what I put there. 

Q. Well, then, did you mean that nevertheless and nothwithstand- 
in" that language you have told Mr. Haynesworth in October 1908— 
who the l>eneficiaries were? A. I am not sure I did tell Mr. Hayne.s- 
worth. I did tell him what I said I told him. Whether I named 
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eac-li of the l.oncfic-iariosi 1 don't ivrall. I am certain I did not tell 
him. 

Q. Didn't yon say the family? A. I said the family, yes. 

Xol.’ody would liave any misiualerstanding about the family 
meaning his wife and children, would they; those that know him 
ami knew he had a wife and children? A. \Vhat I told Mr. Haynes- 
worth was what 1 testified to in my testimony in chief. AVhat I jmt 
(/u tliere I meant exactly, just as I said it. That was what was in 
my mind when I made that paper. I made that pa])er simply to 
make my otiice conversant with the fact of the contents of that 
envelope, which was put in there, with that declaration that was i>ut 
in there. As 1 said. I made that other declaration of trust in re¬ 
lation to everything in my otiice, which anybody had any interest in 
beside myself. 

Q. We are not interested in anything else but this. When 

vou sav here “wliose names are known onlv to Colonel John- 

• • ^ 

ston and mvself". did vou mean that literallv; that vou were the 

• « « 

c.nly two ]>et»ple living tliat knew who the beneficiaries of this trust 
weie? A. Xo, I couldn't have meant that literally. Mi's. Johnston 
kiU'w of it. and Roland knew of it in IhOS. 

<1. And Ilayneswortli know of it? A. And Ilaynesworth knew 
it. 

Q. .\nd Mrs. Clever knew it? A. I am not positive about Mrs. 
C!t‘ver. Mrs. Clever in RIOS, was a very young girl, but Roland 
.lobnston knew it, because he was one of the witnesses in the case in 
Dare Countv. 

(J. Ditl yir. Johnston's sisters know it? A. That I was their 
trustee? 

'd* Ves. A. Xot from me. 

(>. W{J1. did ihev know it. no matter wlio thev know it from? 

A. 1 don’t know whether thev knew it or not: whether thev did or 

« & 

not I couldn't say. 

j (j. If all these people kiuv it. Mr. Ilaynesworth knew it, 
rRojanTT Jolmston knew it. and Mrs. Johnston knew it. what 
did vou mean by saying in this paj^er that it was known 
Tr uly To y ou and Col. Johnston? A. 1 couldn't tell you any more 
whaTT''meant llian what 1 put on it. 1 knew Mr. Chamberlain did 
not know it. and T knew nobody in my oflice knew it, excei)t the 
girl wlio drew uj) the declaration of trust. 1 knew there was certain 
stock in that envelope that was not ]>art of the tru.st. I knew Mr. 
Chamberlain, umler my arrangement with Colonel Johnston, had an 
interest in part of that stock. I knew 1 was going .south to take part 
in a trial, whore threats had been made, and while T did 
^hU not think anything would hap]>en to me, T was taking pre¬ 
caution to protect the interests of those who liad interests in 
it: diat this was the solo ol)ject of that jmper. 

That he does not know whether all the shares of stock in the East 
T.ake Lumber Company, owned by Jolmston in 1907, came into his 
hands in trust or not; wliat did come into his hands was a large 
numbei*, and more than a majority of the capital stock of the corpora¬ 
tion; that he knew there was issued to Johnston originally. $358,000 
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par of stock said to have been issued to him at the time he transferred 
the property to the East Lake Lumber Company, and knew Johnston 
got $100,000 subsequently to that; that al! the stock that Johnston 
had at some time or other did not come into his trust, but that more 
than the majoritv of the stock in tlie k^ast T.ake Lumber Com])any 
did come into his trust, and to the best of his recollection, it was 
2,063 shares tliat came into his hands in 1908. At the time this trust 
was created, Johnston said that he delivered in trust all the shares of 
stoek he owned at that time. That he became President of the Com¬ 
pany soon after receiving the stock in trust; that he did not give any 
testimony in the South Carolina case, which resulted in the $100,000 
judgment against Johnston, but was attorney in that case, and took 
the deposition of Colonel Johnston, in association with Judge Mc¬ 
Cullough; that he does not recall that he asked Colonel Johnston 
anything about tlie East Lake Lumber Company stock; there 
was no occasion that ho could ])Ossibly conceive of why he should 
ask liim anything about it; that he knew Mr. Arnold <juito well, per¬ 
sonally, liaving first met him with Colonel Jolinston. 

Tliat he thinks he met Mr. George Montgomery on the morning 
of the 13th dav of Februarv, 1917, and met Mr. Birdseve some time 


during the same day; that liis brother, .Juliati E. (iiltings, 
Gittings. according to the best of his recollection, mentioned 


the name of George F. Moiitgomcrv to him as early as De¬ 
cember. 1916. not being the ])urchaser but as a l>rokcr; that he 
never heard of Mr. Birdseye at any time up to January 31st, 1917 or 
heard that he was in anv wav associated with ^Ir. Montgomerv; that 
he knew Montgomery claimed to have certain ]>arties who he thought 
would take the pro])erty and so stated in certain corres])ondence to 
his brother, a combination of certain paper, pulp and silk people in 
New York, the Ihittcrick Pattern Peo]>le. However, he knew that 


no one had verv much confidence in anvthing Montgomerv was 
going to pursue, and he knew that Montgomery had claimed he was 


going to take some people down there to look at this property, and 
the people he named he knew wore the [leople he had previously 
mentioned as being connected witli some iicws])apcr, and bo believes 
tliat the Butteriek Pattern people was one of them. That that was 


all he knew in December. 1916. and in Januarv. 1917. about Mr. 


Montgomery. That at that time, he had no option and tliat thev 
did no- agree to give him an option that he had practieallv no faith 
in Montgomery's negotiations; and at that time Jullicn E. Gittings 
also had no faith in Montgomery's negotiations: that at the time of 
the signing and delivery of the pencil option to liis brother, receipt 
of which was acknowledged by his brother in a letter dated February 
1st, 1917, be had no authority from the Company direct to sell the 
property at $200,000; previous to that there was a resolution author¬ 
izing the President to sell the property, wliich was away back of that: 
that under this resolution authorizing a sale, the sale was to he at a 
price to he agreed upon between him and Mr. Crary. President of the 
Border vState Lumber Company; that at the time this option was 
given, on February 1st, 1917. Mr. Crnrv had already indicated to 
bim that the lowest price the Dare Lumber Company would accept 
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was $666,666.67 over and dear of all commissions, or -ther- 

366 wise net to the Dare Lumber Company; Witness understand¬ 
ing: of what Mr. Crary meant was perfectly obvious to anyone 

interested in the East Lake Lumber Company, that he hoped to get 
possession of the property by sale, and was not going to agree to any 
sale the East Lake Lumber Company could make. That Crary had 
said he wouldn't sign any option that wouldn't bring in that amount 
net to him. and he had that letter from Mr. Crarv the dav before 

V 

and the letter bears date on the 30tli of January, the date of the 
pencil option, according to his best recollection, and besides, he had 
the substance of what the letter contained from Mr. Crary's own 
mouth; that the bills assumed by Julian E. Gittings are the one^ 
contained in the j^aper purporting to be a certificate of indebtedness 
of the East Lake Lumber Company at tlie time of the Clarke-Pool 
deal in 1011, deposited witli the stock of that Company at that time, 
and this is tlie paj)er that is referred to in Julian K. Cuttings’ letter; 
Julian E. Gittings wa< undertaking to settk all the bills listed in thi^ 
certificate of indebtedness himself; tluit how he was proposing 
to do it was up to him; that when J. E. Gittings sent liis letter datel 
February 1st. 1917. he was undertaking to take care of the item of 
$200,000 that the East Lake Lumber Company owed at tliat time: 
J. E. Gittings knew when he made that pa]>er that he had a price 
from the Dare Lumber Co. tliat thev would take whether he had an 
option from that Company, as he did from the East Lake Lumber 
Company, witness does not know but witness knew that the moment 
he gave an option on the East Lake Lumber Company’s pioperty 
exclusive of the Dare Lumber Company, that the contract the East 
Lake Lumber Company had made with the Dare Lumber Company, 
hack in 1912. no lonirer existed; that, as a matter of fact, he does not 
know how much of the $211,379 shown by the certificate of indebted¬ 
ness, liis brother did actuid^y pay. but he doe-: know J, E. 

367 Gittings ]>aid enough to clear the fhc title to the East Lako 
Lumber Companv, so that it could get a deed: that he paid 

tlie item of $20,000 to Gittings & Chamberlain for attorney's fees, and 
that he (witness^ got the amount before the deed was made; that thi*' 
was paid by Mr. Birdseye and came out of the shares going to Jullien 
E. Gittings under the ontion contract: that he also t>aid witness 
$o.000 before lie delivered the deed, and every c^aim on the certificate 
of indebtedness was settle ! through checks of Mr. Birdseve, who 
claimed to represent the purchasers, before the deed was delivered 
plus $200,000; what settlement Julian E. Gittings had witli the Dare 
Lumber Company, he was not a party to and knew nothing about. 

That Julian E. Gittings asked for a deed for his a.^signee under an 
option that he had given, and a recpiest was made of me by Mr. Birds¬ 
eye. who said he rcjiresented the purchaser and the purchaser was the 
Dare Lumber Company. lie asked me to make a deed to the Dare 
Lumlier Comjniny for the property under the option Mr. Julian E. 
Gittings had given, and which I had ratified. Tlie deed was pre¬ 
pared to the Dare Lumber Company and executed by me under the 
authoritv of the Board of Directors, and the seal was put on and 
delivered to him and I took that deed to the Commercial Trust Corn- 
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pany and delivered the deed when there was paid over to me, c.x- 
cluding Pruden & Pruden claim and the Sheppard and Sheppard 
claim, and the Bassnight claim, when there was delivered to him by 
Birdseye different checks for the amount shown in that certificate, 
and he compelled Birdseye to take out of any money that was coming 
to .fulian K. Gittings sufficient funds to cover the amount of judg¬ 
ments which he had ascertained to be against the Ivv-st Lake Lumber 
Company at the time he had e.xamined the title, which he said was 
sometime in March, 1917, and that money was put in Mr. Birdseye's 
and his name as trustees to take care of those judgments, if 
3G8 they wore not paid by Mr. .Julian E. Gittings. Proper assign¬ 
ments of the judgments were subseipiently delivered to them 
and turned over to Mr. Birdseve. and the monev was turned over to 
Mr. Julian K. J. K. Gittings di<ln't have to pay anything 

in easli to the Dare Lumber Company, because his arrangement with 
tlie Dare Lumber Company was to get a good deed for tlie land of the 
East Lake Lumber Company, and the judgment and costs witness 
supposes were cancelled. The Dare Lumbeer Company got notliing 
but the equity. As witness undei*stands tlie deal, as a matter of law, 
all the judgments and all the claims, as far as he knows liad l^een 
wiped out of existence. 

That Julian Iv Gittings testified in the Baltimore suit that he paid 
the total payments he made in connection with his letter of January. 

was about $3o.000. of which amount $20,000 was ])aid to 
Gittings Chamberlin $5,000.00 to J. C. Gittings, President, and 
$2,000.00 — J. C. Gittings for expenses, which made $20,500 of 
the $35,000 paid over to him; that Mr. Muncaster testified there 
was a meeting of tlie Board of Directors of the East Lake Lumber 
f’ompany on the 10th or lltli of A]>ril. 1017, and that there were 
present: J. C. Gittings, J. kS. Van Gorder, R. E. Johnston and 
Alexander Muncaster; that R. E. Johnston was a director of the 
Company at that time, and up to his death; at tliat time witness, R. 
E. Johnston, Mr. Van Gorder and Mr. Muncaster constituted the 
entire Board of Directors of tlie Company. 

(From the record:) 

Q. This (resolution') also authorized an expenditure to John C. 
Gittings, attorney, of $25,000. You received that monev? A. I did. 
Q. Out of the^ $200,000? A. I did. 

Q. And in addition to this $25,000. $500 received out of 
360 vour brother\s share? A. Well, I wouldn't sav T received 
that out of my brother's share. I received that money in 
payment of tliat obligation of the company to me. and tlic people 
I represented at that time. The $20,000 I received at tliat time in 
settlement of mv services from 1011 down to date on a vote of tlie 
Board of Directors, winch I didn’t participate in in any way. 

Q. What I am getting at is the items covered on this paper of Oc¬ 
tober*. 1011, and this item of $25,000, did not overlap or duplicate, 
did they? A. They most assuredly did not. 

Q. Also Mr. Van Gorder got $loj)00 at tlie same time, did he not .-* 
A. 2Sot to my knowledge. 
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Q. Well, isn't his one of the names here, for services rendered, 
$15,000? A. Yes, but he didn't get anv $15,000. He got probably 
$1,500. 

Q. The record I am reading from says $15,000. A. The minutes 
do not show anything of the kind. The record of the stenographer 
might, but that is a mistake, the minutes show $1,500. 

0. $1,500. then. A. $1,500. 

Q. Now. did you know. Mr. Oittings. or have you heard, what 
accounts were taken up by your brother under this letter of Febru¬ 
ary 1. 1017, prior to the time when this $20,500 was paid to you? 
A. 1 don't quite under.<tand your (juestion. 

Q. As a matter of fact, did your brother take up the Pruden -fe 
Pruden claim, did he buy it? .V. It was assigned to him, yes. Do 
you mean after ihe writing of that letter? 

Q Yes. A. Yes. yes; that was assigned to him. 

370 Witness further testified that, according to his best recol¬ 
lection, there were three judgments of Pruden. amounting to 

in the neighborliood of $3,500. and a judgment of Sheppard and 
She]>pard, amounting to soniewliere between $1,100 and $1,200; 
what J. E. rdttings agreed to do with me over llie telephone was to 
tako care of the judgments, to satisfy Mr. Pruden's judgment, 
amounting to over $3,000, and the Sheppard and Sheppard judg¬ 
ment. which amounted to between $1,100 and $1,200; Julian E. 
Oittin.gs agreed tliat he would raise the money to take care of these 
judgments at once and keep the propertv from being sold, provided 
he was given an option on the pro-erty for ninetv days at $200,000, 
and upon being asked if such option was given if he would take care 
of the hack a claims of tlie Company which were certified to bv 
the certificate he had in his ttossession. he replied that he would, 
and said agreement was com])lied with in every particular; there 
were $4,000 or $5,000 of judgments which this propertv was going 
to be foreclosed under; the propeily was going to be advertised the 
next day, everybody was going to be wiped out. and the Dare Lum¬ 
ber Com)nmy stood there, knowing it was going to be sold and ready 
to buv it in: that what prompted witne.«s to make the agreement 
with his brother was due to the fact that he couldn't raise the money 
he had agreed to raise, and which Mr. Pruden was demanding over 
the telephone should be raised to pay him that day. which was in 
the neighborhood of $1,000 and Pruden would give no further exten¬ 
sion; that he received the letter from Pruden dated January 30, 
1017 on the 31st of Januarv. 1017, and it was on the same dav. he 
telephoned his brother and made this option arrangement with him 
for $20,000; that on the day he talked with his brother was the same 
day on which he sent liim the letter, and on the morning of that 
dav was the dav he received a communication from Mr. 

371 Crary. the President of the Dare Lumber Company. 

Thereupon the letter of Pruden. received by witness on the 31st 
of Januarv. 1917, was read in evidence bv Mr. Robert H. McNeill, 
as follows: 



E. B. CHISW'ELL, ETC., VS. L. M. JOHNSTON ET AL. 


217 


ti 


Dear 



Jan. 30, 1917. 


We have your recent letters about the payment on your judgment 
to us and Mr. Shepj)ard. We were somewhat disappointed not to get 
the money last week as you had promised. We hope, however, the 
matter will not be delayed longer than Wednesday. We hate to be 
unduly urgent about this matter, but it hits reached the point where 
we are compelled to do so. 

“With kind regards, 

“Verv trulv vours. 

“PRUDEN AND PRUDEN.” 


That the 31st of Januarv. 1917, was on a Wednesdav. 

V ' ' V 


(From the recrod:) 


Q. I want to call your attention for a moment to this declaration 
of trust, which is filed in thi-^ case, motion, exhibits, affidavits and 
exhibits to deposit security and registry, and in this declaration you 
liave this expression. "The followin.^' is a memorandum of security 


which came into mv hands oriiiinallv/ 

c • • 


Does that worA’ ''ori^>:inally'' 


refer to Januarv or Februarv. lOOS? A. Xo, it does not. It refers 


to different times. Those which originally came into my hands— 
I mean, I was char^in^' myself with the amounts that came in. There 
had been nothinj^ done with those until a subsequent date, until they 
were taken out. My intention was to put in that trust C/verything 
that was put in originally, and that passed through my hands. 
372 Q. Under that you have three headings: (a) 2,o63 shares 
of the capital stock of the Fast Lake Lumber Company.’' 
That did come into your hands in January or February, 1008, didn’t 
it? A. That is correct. 


Q. "'{})) 203 shares of tlie cai>ital stock of tlie Border State Lum- 
pany.'’ When did that come into your hands? A. 253 shares? 

Q. 203 shares. A. 20.3 shares; when did it come into my hands? 
Q. A>s. A. I cannot fix the date now, but the best of my recollec¬ 
tion is in 1010. 


Q. 1010? A. Part of it came into my hands then, and the balance 
came into my hands sometime in 1013. When Johnston mentioned 
that stock being in the safe. T found the stock in the safe. The 
exact date that came in there, I don't know. 


Q. It was several years after the creation of the original trust? 
A. I have no recollection of that stock being in my safe, in my office, 
other than the original hundred shares which I got out of Col. John¬ 
ston’s safe to send to Judge McCullough and 25 shares to send to 
Judge McCullough, and the date I got that out I cannot state, because 
I can only fix it by the letter that Miss Bertha brought to the office, 
which had the combination of the safe. That letter docs not bear 


any date. That went to Judge McCullough. The rest of the stock 
remained in Col. Johnston’s safe. I testified Mr. Cramer subsequently 
asked me about the stock of the Border State Lumber Company; 
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whetlier I liad received it, and I had received it, as I testified, in an 
envelope by registered mail, but with no letter enclosed. 

373 simply addressed to me. I had no Border State stock. I knew 
nothing about Border State stock, and I turned it over io 

Col. Johnston. At a subsequent date, Mr. Cramer asked about it, 
and he told me about the trust in which he held it. and when I 
called it to Colonel Johnston's attention, he admitted Kramer was 
right. 

Q. Then, this stock went back to Kramer? Q. Ko, it didn't go 
back to Kramer. Kramer asked me to carrv out the trust in refer- 

V 

eiK'C to it. He said he heard I was a trustee, and he had ditl'ereiu es 
with Johnston, and lie wanted me to take charge of the trust. Whcai 
Johnston claimed it as liis. 1 claimed it as part of tJie trust, which 
he acknowledged to be tlie fact, and he got the balance of it under 
a ])roposition where he and Roland needed the money to finance 
tliemselves and I put it up witli the promise that the stock wouM 
he returned to me. The stock was subsequently disposivl of. and 
never came hack. 

Q. The third item, “(c) $18.did. cheek for said amount." When 
was that check received by you. about? A. 1 cannot toll you (.>ftTand 
the exact date. It was some time during the early spring or sum¬ 
mer. after Johnston got liis allowance for his claim. I demanded 
that he should make a settlement with me for the stock he had used. 

Q. Let us see if tliis is correct: that that $18,000 was in lieu of the 
208 shares of Rorer State Lumber Company stock? A. No. it wa- 
not in lieu of that stock. 

Q. It was to pay for that? A. No. it was not to jniy for the 20:> 
shares. It was in lieu of 2o0 shares, to the best of my re(*olle(‘tion 
that had been used. No. it was more than that. 27.”) shares. 

Q. Well, practically almost all of it? A. I have only IS sliare.s 
left, as 1 counted them at that time. 

Q. Do you know where all of those 27.7 shares went to? A. Yes. 
I say in there where they went to. 

374 Q. They were turned back to Roland Johnston, and bis 
father, is that correct? A. No. I have told you it was pot 

up as security at their ro(iuest for money that they borrowed: 
shares of it was sent to a Itank in Georgia.- 

Bv the Court: 

Q. "We have heard all that several times. The question is whether 
thev forfeited it finallv? A. Yes. sir. vour Honor: it was all for- 

^ V % 

feited. I think we offered evidence here that the stock in Georgia 
was sold. 

Bv Hr. .Tack.'^on: 

Q. Who put this value of $18,316 on it? How was that arrived 
at? A. Mr. Jackson. T didn't claim $18,613. I claimed that that 
stock should be settled for; that they had gotten it out of my hands 
a.s trustee, and that it belonged to Iris wife, family and sisters. 
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Q. But how much money did you claim? A. I claimed he should 
pay for it. We had no way of ascertaining it, of fixing it, and he 
agreed that I should do a certain thing, namely, buy $10,000 worth 
of bonds, which I did do, and put in the trust. 

Q. Well, you appraised that stock at $10,000, in other words? 
A. As trustee that is what I settled the obligation of Col. John¬ 
ston for. 

By the Court: 

Q. How did there happen to be a check for $18,000? A. $18,- 
800? 

Bv Mr. Jackson: 

Q. $18,316 it is here. A. I think that was a check he got for the 
balance due him from the Eiusllake Lumber Company. I 

375 think the Eastlake Lumber Comf)any, at his direction, paid 
certain claims which existed against him at that time. 1 did 

not hold up the payment to him. but lie was considering my proposi¬ 
tion that this matter should lie disposed of. 

Q. The record shows there was awarded to him by the Eastlake 
Lumber Company for money advanced, $21,816, wliich leaves ex¬ 
actly-A. That amount of monov- 

^ V 

Q. A difference of $8..'300. You mean that tluit had been jxiid 
at his direction out of tliis $21.1fl6 l)efore a check was made to him? 
A. You mean $3,000- 

Q. $3,500. A. Wliatevci’ the difl'erence was. I suppose it was 
owed him and the books of the Ka.^tlake Lumber Company will 
show it. That is the clieck of tlic Eastlake Lumber Company which 
he endorsed and turned over to me. which 1 deposited to my order, 
and settled it in that wav. 

Q. IVhat I want to get at was lliat $3,500. You say a certain share 
went to his brotlier-in-law. A. 1 sav mv recollection is that one 
check I signed at his direction, as ywesident, wliich was to his 
brother-in-law. but the check itself is the best evidence of that, and 
can be produced. 

Q. Do you recall who else you sent checks to? A. I don't know. 
Some of it verv likelv went to his children. I remember aljout that 

% ft 

time some money went to lloland. lloland was about to go abroad, 
in the war. as a volunteer in the Hodges Ambulance Corps. He 
asked somebody to see that some of his money was paid to Roland. 
I signed the check, and T tliink the check is probably payable to 
Roland. 

376 Q. This memorandum contains the following, Mr. Git- 
tings: ^‘The following is a memorandum of securities and 

money * * * IR shares Border State Lumber Company.’' 

That is the same LS shares you referred to as l.>eing left over from 
those taken out and given to Johnston and his son for a security on 
their loans? A. Yes. 

Q. “17, $1,000 Atlantic Air Line Railway, first mortgage bonds.” 
Have they been changed in any way down to date? A. I object. 
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When YOU liave shown vou are interested in this trust, it is time 
to show whether it has been changed, and how it was done. 

The Court: How mucli of tliis is there? 

Mr. Jackson; Five or six items. 

The Court: You have gone into part of it, Mr. Gittings. T did 
hold that we wouldn't go into an accounting until the main cpics- 
tion has been decided, but as long as he has already gone into part 
of it. it may be well to finish it. but I won't compel him to, if he 
wants to stand on it. 

The Witness: The great trouble, your Honor, about making tlie.-e 
statements as to accounting is to be accurate about it. 

Tlie Court: We will understand that you are giving it to the best 
of your knowledge. 

The Witness: Some of the securities have been disposed of to tlie 
parties under tliat trust. 

877 Bv Mr. Jackson : 

Q. Can you tell me how much? A. No, I cannot. You can get 
an idea from tlie terms of tlie trust, as to how much they were en¬ 
titled to. Certain others have been changed. 

By the Court: 

Q. Have you practically settled your trust with the beneficiaries? 

A. Not all of it. I think the terms of the trust were that Boland 
Johnston should be j)aid on his 30th birthday his {)roportion of it, 
whicli was done. 

Bv Mr. Jackson: 

% 

Q. Wlien was that? A. I am not able to toll vou when his 30tli I 
birtliday was. You will have to ask him. 

Q. You certainly know when you paid over the money. Mr. Git- 
tings. T think that is very imiH>rtant for you to know. A. Tf tlie 
Court holds tliis is time for me to go into an accounting, before yon 
liave jirovod your interest in the fund, then I will prepare myself to 
go into an accounting. 

The Court: The trouble is you have gone into a good deal of it a-; 
to wluit you have done with the trust, for the purpose of sliowing 
you acted in good faith, and it is ])retty hard to draw the line. h<‘- 
cause it is open to the remark that you went into it as far as yon 
cared to for your own benefit, and then stopped. If you care to go 
into any part of it. you should go into it all. That is. in a general 
way, to show whether you were acting consistently in the matter. 
That is, without deciding the main question at all. 

The question is about when Roland Johnston came of age. 
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Bv Mr. Jackson: 

:^7S Q. Xo, when you made the payment to him. A. About 
when he came of age. 

Q. About what time was it, have you any recollection? A. No, 
I have no indej)endont recollection of when it was. 

Q. Well, was it ten years ago, or one year ago? A. No, it wasn’t 
ten years ago. It was in 1919 or 1918, I su])pose. I will have to 
tigure that out. Does that state his ago at the time? 

Q. I don’t know whether it does. Wait one minute. A. If your 
Honor will permit me, 1 can ascertain from Roland Johnston when 
ho became of age. 

(J. It is not a question of when he became of age. A. I say when 
he became tliirty years of age. When is your Birthday? 

Mr. Roland Johnston: Mv birthdav is October; I am .81. 

Mr. (littinii?, Jr.: October, 1918, you made tlie payment. 

Tlie Court: We will treat that as the date at present. 

Rv Mr. Jackson: 

V 

Q. What was the amount of that payment? A. That I cannot 
tell you; whatever his share was. You can figure that out. 

(b That is pretty hard for me to ligure out. A. It is hard for me 
to figure out. too. 

Q. You know what you gave him? A. No, I don't. 

Q. Have you got it in your papers? A. I haven’t any papers here. 
I gave him 2o per cent of the trust, le.ss certain amounts. 

Q. Have you a receipt from him? A. Certainly I have a 

879 receipt. 

Q. Will you produce it? A. When I am called upon to 
jiroduee it. I will produce it. 

Q. Well, will you juoduce it now? A. I don’t see that I can 
be called upon to produce it now. 

The Court: I don’t see how we can draw the line as to what was 
done with this trust. You have put in a good deal of it, and it 
seems to me the main items of payment have been brought in by 
vourself. and 1 don’t see whv that should not be disclosed as well 
as other things. 

The Witness: I paid the income. 

Bv Mr. Jackson: 

Q. You paid that right along, I suppose? A. I mean out of the 
trust. I paid Miss Bertha her share: everything that has come due. 
Q. Will you give us that on Monday? 

A. Yes. 

880 Mr. Robert McNeill: I wish to call vour Honor’s attention 
to the fact that the petition for a collector in this case was 

filed Mav 12, 1919. 

The Witness: When did you bring suit? 
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Mr. Robert McXcill; In Xovember. 1919. when an administrator 
was appointed. 

This witness further testifit^d tliai lie liad made a memorandum of 
his settlement with Roland Jolinston from his papers, showing ad¬ 
vancements as follows: That on March 24, 1919, he advanced Four 
thousand dollars; there was Two hundred ($200.00) dollars paid on 
account of some claim against him. his mother and sister, amount¬ 
ing to $600.0U, and this item of $209.00 was disbursed as the one- 
third portion of Kolaml L. Johnston on that account; that on August 
20, 1919. there was an advancement of $1,000.00 and on October, 
If), 1919 (Roland Johnston's hirth<lay) he was jiaid $4,000.00 in 
Cedar Rapids bonds and $4,000.00 in Richmond and Danville bonds 
and $889.40 in cash, and there was charged against him at that time 
$2,785.18, which was the amount of the money he said he had re¬ 
ceived out of the loans that had been ma<le on the Border State Lum¬ 
ber Company stock. Then he was givtai a credit for twenty ]»er cent 
of that amount which was $'>57.i»8, which accordingly pays to him, 
the bonds being taken at par. $l('>.M7.5o. which was the full amount 
of his twenty jier cent inter(*st in the estate: $557.<>8 was the twenty 
per cent of the $2,785.18: He agreed that that should be deducted 

fiom the amount of the monev lie ha<l received out of the loans 

% 

made to himself and his father on the Border ^^tate stock and should 
be charged against his inttuvst in th.e estate; that he had 
881 Roland Johnston's reciJpt hut cannot produce it today be¬ 
cause it is in the Trust comi>any. 

That he has ]>ai<l Bertha Moehs in full: and there was advanced 
to her on March 24. 1919, $8.80ii.tK): as a matter of fact, the full 
amount was not advanced tlie .-^ame day. $800.00 having been ad¬ 
vanced sometime before: slie was charged witli $200.00, one third 
of the amount they had agreed to pay the claimant for $600.00; a 
$1,000.00 bond was deducted from her interest to use for costs and 
exj>enses incident to the estate whicli was to be accounted for after¬ 
wards and on A]>ril 28. 1920. there were $10,000.00 Virginian Rail¬ 
way Fii’st Mortgage bonds delivered to her. which she took at par; 
and there was cash paid to her of $154.58, which settled her interest 
at that time in full: it did not close her interest entirely because 
there was some adjustment to be made on some other matters; her 
future interest to be determined later: at that time Roland Johnston 
having, in writing, assigned his contingent interest in the estate and 
stated she should receive hers after her marriage. *She at that time 
married Mr. Moebs and there was a bond taken at tluit time, as he 
recalls, which he had to secure and indemnify him, bond for $80,- 
000.00 to indemnify him for any sums that they had received out 
of this trust if under any circumstances he was to account to any¬ 
body else. 

That Roland Johnston was paid his entire amount before the suit 
was brought in this case: that he made demand for settlement some¬ 
time in July stating that he wanted his money wlien he reached age 
and for witness to make jdans to deliver it to him. 

Q. Xow. liave any other funds been paid out of the capital, 
except these? A. 1 have borrowed some money for expenses. 




382 
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The exact amount of tliat I cannot toll you, because I was to get as 
much as $4,000, on $5,000 of secvirities. I cannot tell you offliand 
how much I received. There was five bonds, including two bonds, 
one I deducted from Roland, and one I deducted from Bertha’s ac¬ 
count. and three out of the general funds, that were used as col¬ 
lateral to get $4,000, which I thought would cover the expenses of 
this litigation—as much as $4,000. How much has been used and 
how much advanced I cannot tell vou offhand. 

Q. In other word?, you pledged $5,000 worth of bonds for a loan 
of $4,000, is that correct? A. Yes. 

Q. Which you are using in this litigation? A. Yes, using in 
this litigation. 

(^. Now, has there been any other money paid out except that? 
A. 1 borrowed $750 one time for Mrs. Johnston to meet income 
]>ayments. Tliat T think has been paid back. That is all that I 
have anv recollection of. 

Q. When were the.se $5,000 worth of bonds pledged, roughly 
sju-aking 1 mean? A. I would .say they were pledged somewhere 
around February of 10— when was this suit brought? 

Mr. James McNeill: The suit was brought in 1019. 

The Witness: They were pledged after the .<uit was brought. It 
must have been 1020. They were pledged after the settlements 
with Bertha, which was in 1020. 

Bv Mr. Jackson: 

Q. That was in April? A. April, 1020. I would say 
388 some time between then and—1920—I went in the Hospital 
Julv 6th. 

Q. It was between A])ril and July, then? A. Between April and 
July—that is to the best of my recollection. If you want the exact 
date, I can give it to you. 

Q. What payments have been made out of this fund on account 
of interest? A. You mean on account of income? 

(i. Yes, income. A. There has been the amount of income dur¬ 
ing the time, before any disbursements were made out of it at all— 
$150 a month to Mrs. Johnston, on the average; $30 a month to the 
sisters; $00 a month to Roland, and $60 a month to Bertha. Then, 
from the time that they got their first advancements they received a 
])roi»ortional jiart of the $60, less the interest on the advancements. 
1 couldn’t figure that out offhand. 

(h That is near enough. A. Then, when I turned over to them 
their share, the interest was figured up to the date on which the^ 
disbursement was made, and they got all the interest that was due 
them, and we charged all the interest that they owed the estate. 

Q. Now, has any other interest been paid to these beneficiaries, or 
cestui que trusts, since the beginning of this suit? A. Yes. 

Q. Right down to date? A. Right down every month. That is 
all thev had to live on. Bertha and Roland have means, but Mrs. 
Johnston and Harvey, the little grandchild, who is interested in the 
trust, had no means. When I made the declaration in 1918, I made 
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it SO it would care for his interest, by tlie consent of every- 

384 body, and I made the distribution of the estate so that he 
would be cared for, and Ins grandmother would take charge 

of him. 

Q. This bond for $30,000 you refer to, is that a corporation bond 
or an individual bond? A. No, an individual bond. The people, 
whom I investigated, are ])erfectly solvent and capable of paying the 
$30,000. They were offered to me as security, and were perfectly 
satisfaetorv to me, after investiuation. 

Q. Wliat are tlieir names? A. One was Mr. Spieck, and the 
other was Mr. Moebs. 

Q. Mr. Spieek—that is S-p-i-e-c-k? A. Yes. 

Q. And Mr. Moebs? A. Yes. 

Q. That is tlie husband of Miss Bertha Johnston that was? A. 
Not was, is. 

Q. Slie is not Bertha Johnston now. A. I thouglit you said the 
husband that was—1 misunderstood you. 

Q. Now, what is tlie capital of the trust estate now in vour hands, 
Mr. Oittings? A. Well, now, Mr. Jackson. 1 liave not calculated 
that. You have the whole trust there that states what there is. I 
have given you the deductions there. 1 will take tlie time to make 
the calculation, if vou wish. 

Q. You liave given us the trust as it existed in 1918. A. As to 
the capital. 1 have given you everything — take out of the capital, 
also. The rest of it 1 am responsible for ])crsonally. 

385 Q. Now, let us get this right, you gave us in the affidavit 


a statement of the capital account in the trust in 1918. Am 
I right on that—in your allidavit? .\. Not affidavit. 

Q. Or declaration. A. You had a declaration of trust, which was 
exhibited to me, and 1 comjjared it and said that it was all right 
e.xcept one or two typographical errors which did not relate to the 
amount. That showed all the property that came into my hands at 
any time. It sho-ed the amount of the capital account which I had 
on hand, and the date which. 1 think, was the ‘iTth of June, 1919. 
Now you asked me what 1 did with tlie caj.iital account. I have given 
you what has been taken out of the capital account. That, deducted 
from the capital account, is what there is there; will show the balance. 

Q. There has been no .<ales or reinvestments ad interim? A. Yes; 
there was a sale of the 810.009 bonds in the Anglo-French loan. 

Q. Has there been a reinve.<tment of that Anglo-French bond? 
A. That was money used for the juii'iiose of ]>aying off the original 
advances to Roland and Bertha ami to pay their 8000. 

Q. That was in 1910? A. Whenever that payment was made; 
they were .sold then. 

Q. What bonds are pledged for that 84,000 loan? A. I could not 
tell vou that offhand. 


Q. You don’t remember which ones thery were? A. I treated 

all the bonds the same: they were bonds that were approved- 

Q. I am not doubting that. I ani .^imply trying to get a 

383 record- A. I took 85.000 worth of bonds, but I can 

find out what they are, if the Court wants me to. 
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Mr. Robert McNeill: We would have to know that, if the Court 
please, to know just what the items are that he still owes. 

The Court: We will only try to get at it in a general way now. 

The Witness: Did 1 understand your Honor to suggest that I 
should produce those receipts tomorrow? 

The Court: I didn’t suggest anything about it. I understood you 
to say you were perfectly willing to, but you didn’t understand you 
were so requested, and I didn’t understand it either—that you were, 
but if there is any question about the payments having been made 

Mr. Jackson: I think we would like to see those, if your Honor 
pleixse in the morning. 1 don’t want to delay today at all. 

By Mr. Jackson: 

Q. Mr. Gittings, you also got a receipt from Mrs. Moebs, did you 
not? A. I said 1 got a receipt from Mrs. Moebs, and also a bond, 
which is signed by Mr. Moebs and Mr. Spieek, for $:'{0,0U0 to indem¬ 
nify me. 

Q. You will produce those in the morning, will you not? A. If 
we go over—I don’t care to produce them in the morning, because 
it would take four or live hours. 1 could produce them Monday 
morning, if that is agreeable. 

Q. Oh, yes; just so that they are j^rodueed before the ease closes. 
That is all we are interested in. 

Mr. Gittings, when did you lirst receive knowledge that the pe¬ 
tition, which I will call for convenience the Chiswell petition to be 
appointed as administrator had actually been filed in the 
387 Probate Court? A. I didn’t know of any petition of Chis¬ 
well being filed in the Probate Court. 

Q. Well, the creditors’ petition which resulted in the Chiswell ap¬ 
pointment. A. I heard—when I lirst heard I couldn’t tell you the 
date, to save my life. The first 1 heard was a telephone message de¬ 
livered to mv office from the Probate Court, that one had been filed 

V . 

down there, and Judge Bailey had refused to entertain it until some 
notice had been given me in reference to it. That was a long distance 
telephone message which 1 received in New York—that was the first 
I heard, and then I came down here. 

Q. How long after the filing of the petition was it when you came 
back and went down there? You can give us an idea, can’t you? A. 
No, I can’t give you any idea how long it was afterwards. 

Q. Was it a week or a month or a year? A. I couldn’t tell you. 
It wasn’t a vear. 

Q. Of course it wasn’t, hut can’t you give me some idea? A. If 
you tell me when it was filed. I probably can give you some idea. 
There was an answer filed in there by Mr. Muncaster, who appeared 
for Roland Johnston and Mrs. Clever, and I heard of it before they 
filed that answer. How long before, I don’t know. 

Q. Well, this telephone message from the office was als'most im¬ 
mediately after the paper had been filed, wasn’t it? A. I don’t know 
that. The telephone message was not to me. It was to my office, and 

15—1010a 
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I got a message from my otlice over the long distance telephone. I 
was in New York at the time—telling me of the fact that the pe¬ 
tition had been tiled down there and what had been siiid in reference 
to it. Whether those things were actually reported to my of- 
oSS fico or not I don't know. All I know is what I was informed. 

Q. Was any money paid by you to Mr. Roland Johnston 
after the receipt of that telephone message? A. Well, if you tell 

me the date on which Mr. Muncaster filed the paper there- 

Q. Yes, it was filed on the liOth of June. A. 1 have told you the 
date I ]>aid the money to Roland Johnston. The last time I made a 
settlement witli Roland Johnston was on the loth dav of October, 
1919. 


This paper was filed the »-50lh day of June, 1919. A. What 
j)aj^er. Mr. Muncaster's? 

Yes. A. Yes. an<l it was after that date, and I knew it before 
that paper was tiled, be(*ause I suggested to tliesc parties that they 
had better get counsel to represent them in the Probate Court. Is 
Mrs. Moebs named in there, or is Mrs. (Jevcr named in that ]')a])er? 

0- 1 beg your pardon? A. Is Mrs. Moebs named in there, or 
Mrs. Clever? 

Q. Mrs. Moebs and Roland Johnston are named in this as parties, 
and it is signed by Alexander Muncaster as attorney, and the affidavit 
is made by both of them. A. Mr. Johnston was not a resident of 
Washington at that time. lie was a resident of New York. He may 
have been in Eurojie. Mrs. Moebs was living in Atlantic City with 
Mr. Moebs. and 1 got into communication with them and thev au- 
thorized. I suppo.-i*. Mr. Muncaster to prepare an answer in con¬ 
formity with the facts. 

Now. .Mr. (litlings. wlien you got back from New York, you 
did go to tlie (’ourt, as you say; did you read this petition and be¬ 
come familiar witli tlie allegations in it? I mean the i)Ctition to 
have an administrator at>pointed. A. I don't think T read a 
o89 ])etition to have an administrator appointed. I think it was 
a petition to have a collector aooiahtedm if I recall correctly. 

(i. No-. 1 liand you first. Mr. (ntlings, a paper purporting to have 
been liled as Administration No. 2079 ( 1 . in the matter of the e.<tate 
of I\ozelle Johnston, deceased, creditors' petition for the appointment 
of a collector, filed in A])ril, 1919, and 1 ask you whether you ever 
read that paper, and if so. when? A. If that is the petition for a 
colh'Ctor. I read it. and I read it the dav I cam- on from New York 
in response to the telephone call, and I read the original in the office 
of the Register of Wills. Is tliat what you call it? 

Q. That is what we call it in Baltimore. I don't know what you 
call it here. A. Oh what I term the office of the Clerk of the Pro¬ 
bate Court. T read it there then. I think I saw Mr. Robert Mc¬ 
Neill there the dav that I came over, and there was some discussion 
hoforo the Court in reference to the matter. 

Q. Was that on the appointment of the Collector or on the pe¬ 
tition for the appointment of an administrator? A. I think my sug¬ 
gestion to the Court was—the only suggestion I made—that if they 
wanted administration, they ought to take out administration, and 
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get the parties in court; that I did not represent any of the parties, 
and it was not against me. What it had in it was a recital about me, 
which the Clerk's attention was called to, and the Court’s attention 
was directed to, as I understood, and the Court suggested I ought to 
he notified as to it, and that, of course, brought me hero. I did not 
have a copy of it. 

Q. You had read it? A. Oh, yes, I read it, and I made some 

390 remarks to the Court, and I remember distinctly telling the 
Court I did not represent those parties as counsel. I was trus¬ 
tee, and I remember at the time I was ill, and I did not want to be 
bothered in any litigation. In fact, under the doctor’s advice, I 
had stopped practicing law for two years, and I notified Roland— 
I knew Roland was in New York. 1 had been more or less cor¬ 
responding with him from time to time, and I got hold of Roland 
and found out where Mrs. Moebs was and had him notify her, sug¬ 
gestion. that they employ counsel. 

Mr. Jackson: We offer in evidence, your Honor, at this point the 
paper which the witness says he has read. 

Bv Mr. Jackson; 

Q. I also show you a paper purporting to be filed in Administra¬ 
tion 27,590, in the matter of the estate of Rozelle E. .Johnston, de¬ 
ceased, creditors’ petition for the ai)pointment of an administrator, 
filed April 9, 1919, and ask you if you also, at the time you came to 
the court house, read this pai)er? A. I did not. 

Q. You did not? A. I think I was told by Mr. McNeill there was 
one there. 

Q. You were told by him? A. Yes, in a discussion about it. 

Q. Did ho tell you what the allegations were? A. No, I don’t 
think he did tell me the allegations. T don’t remember the details 
of it now, but that evidently referred to a petition that had been filed 
there for an administration. T remember Mr. McNeill told me he 
couldn’t get hold of the people on this, that they were evading service, 
I pointed out to the Court that they could not be evading service; 
that they did not live in town. T told him Mrs. .Johnston was living 
in Maryland, and that while Mr. Moebs was owner of the 

391 Arlington Hotel, and that they lived here in the winter, they 
were living in Atlantic City in the summer, and there was 

no service had on them. I suggested there be proper service had on 
them. 

Q. Then, you were fully aware of the filing of both of these 
papers? A. I was fully aware, if you are trying to establish notice, 
that there was some contest, and' J will acknowledge that J had 
knowledge of it on the first day you came into the Probate Court. 
There is no necessity of encumbering the record with all these papers, 
but J further want to state that J stated to Mr. McNeill that if he 
had any complaint to make, he should make it against me as trustee. 

Q. \Vell, now, don’t argue the case now. A. J am not arguing. 
J am telling vou the facts that occurred in court at that time. 


228 


E. B. CIIISWELL. ETC.. VS. L. M. JOHXSTOX ET AL. 


Mr. Jackson, wasn't tliat Prohato Court. 101S? 

Mr. Jackson: Xo, the first ])etition for tlic appointment of an 
administrator was tiled A]>ril Otli. 1010. 

Tlie Witness: I tliouulit it was 1018. 

Mr. Jackson: An<l tlie second paper for the api>ointment of a 
collector was filed Mav 12, 1010. 

Bv ^Ir. Jackson: 

% 

Q. X ow, Mr. Gittin^iis, when you made these payments to Boland 
Johnston in Au.aust and October of 1010—one was only a thousand 
df)llars, I believe, in Auiiust—tlien, you had $8,000 worth of bonds 
and $880.40 in cash on the loth of OctoV>er. 1010—did vou take anv 
security from him to ]>rotcct yourself a.ijainst those payments? 
802 A. Xo. no suit liad been tiled against me at that time. 

Q. Well. 1 understaml you now, if 1 a:et it correctly, that 
tliese payments were .made to him because of the demaml he liad 
made upon you. that under your declaration of trust lie was entitled 
to receive this money, because he had reached the aiie of thirty? 
A. Whatever tlie aiie was. 

(>. Well, it is thirty. A. Well, he nuale that demand, savin**: he 
would reach that aae. lie told me he was in business which would 
rtMjuire liim to he in Kuro])e one-half of his time. I knew that, be¬ 
cause the first $4,000 was uiv(ai him to eo into business. 

(J, l>id you secure any evidence^, or inf(»rmation. as to what his 
aue was when lie made this demand? A. Yes, 1 knew his a,^e. T 
have somewhere the <leclaration of his mother and his aunts, as to 
his aac. I knew his a.i;e at the time T fixed the date of the distribu¬ 
tion in that declaration I made in UHS. When T made that declara¬ 
tion in 1018. Boland was in France, in the Armv, the French Armv. 

Q. Yesterday. Mr. Cdtlin^s, in your testimony in chief, you spoke 
of the fad that about, roughlv sjieakinc: 27o shares of the Border 
State Lumber Com)>any stock which had originally been in the trust 
estate had left it. because of the fact that it was used to obtain loans 
for Colonel Johnston an<l, I believe. Boland also. Can you tell us 
by whom those loans were made, and when? A. To Boland? 

Q. And his father, on whicli that 27o shares of Border State stock 
was finally sold as the collateral security, and thereby left the trust 
estate. A. They were not sold, all of it. I testified in chief that 
100 sliares were ^iven to me, or I was directed bv Colonel 
808 Johnston to take out of his safe, some time in 1010. to the 
best of my recollection—I promised to produce that letter. 

1 liave not done so. but I will c:et it and have it liere in tlie morning. 
That does not bear a date. T liaven't anything to fix the date, except 
a little memorandum that T made on tlie back of an envelope at one 
time. When it was made that doesn't show, but it was some date 
sjibseqnent to the time T got it. because it refers to the last stock T 
had ]>ut u]\ which was put up, to the best of my recollection, in 
101b. Xow, the 100 share.s of stock I got out of Johnston's safe 
and sent to Judge McCullough, along with the $10,000 note of 
Colonel Johnston's, McCullough finally divided that stock. When, 
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I don’t recall, and sent me 50 shares. Whether he had to transfer it 
to my name, I don’t know. It got in my name. 50 shares he re¬ 
tained. There were 25 shares at a subsequent date, I don't know 
how long after, which I think in a week or two after the first shares 
wont down to McCullough, as security for notes of $2,000 of Colonel 
•Jolmston. which he had given to McCullough in settlement of costs, 
])rinting done in some cases down there, and he asked for a fee. I 
sent that at the direction of Colonel .Tohnston. I got it out of his 
safe, or it was given to me by Mr. Koland .Tohnston or someone. 

Q. That hundred shares sent to .Judge McCullough originally was 
sent as a fee, was it? A. It was sent, as I understood it originally, 
as security for .Judge McCullough’s fee. to borrow $10,000 on it, 
with the rei)resentation tliat that stock was worth $200 a .diare. He 

went down to a bank at Columbia, S. C.- 

304 Q. Well, then it was pledged as collateral security then? 

A. If vou will let me tell vou. I will give von the details of 
it. T cannot tell you if it was ])lcd.e:cd or not. T was down there, 
and Jnd.e;e.McCulloue:h took me in to see the president of some bunk, 
whose name 1 don't recall, who was an old friend of his. He said 
would make a loan of $10,000 on the stock. McCullou.uli had told 
him what Johnston had said, and what the pcojile around Greenville 
had said, tliat it was wortli over $150 a share. Whether it was over 
pled^*ed on any notes, I do not knoiv. If it was, I didn't a;et any 
cash from it, but I eventually did j^Qt 50 shares of stock, which 
Jud.e:c McCullough sent me as my y)art of the fee in tliis case. 

Q. Wliat became of the other 50 shares? A. He retained it, and 
had it the last time I saw him, which was some time ago. He saw 
Colonel Johnston a great manv times and what the agreements were 
in reference to that I haven t the slightest idea. I was never in¬ 
formed. 

Q. Those 125 shares went finally out of tlie trust estate; that is 
correct? A. They were never in my hands as trustee, because I did 
not then know of any trust that Kreamer had, in reference to tlie 
stock. 

Q, I am not interested in that, then, you said yesterday that this 
statement which vou furnished us in 1918 contains the statenicnt 

V 

that vou had 298 shares of tlie stock of the J^order State, winch, ha<l 
dwindled down to IS. That leaves exactly 275 shares of stock that 
were in the trust estate. 

Q. 298 shares. A. I told liiin tlierc was no letter wlien I opened 
that envelope, containing instructions pertaining to that stock, and 
that I had turned it over to Colonel Johnston. Do vou understand 
that? 

895 Q.. Yes. A. He told me that I should not liave done that, 

because Colonel Johnston had made several demands on him 
to return that sto(‘k to him, and he wouldn't do it, hecause Johnston 
know he held it in trust for Mrs. Johnston, and I tliink the family. 

T am not positive about that. He may have only said Mrs. Johnston. 

I told him I couldn't help that. His understanding was that 1 was 
the trustee, and the Colonel and he were not on good terms, and he 
was to send the stock to me. I said, 'T can't help that, Kreamer; i 
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didn’t know it.’’ Now, there the matter rested. He asked me to ask 

Johnston for the stock. I don't recall whether I did ask Johnston 

for the stock, but this had gotten out of my hands. Now, some time 

in the latter part of 1913. Colonel Johnston made a demand on me 

to send him some shares, or made a demand on my office, to get stock 

out of my safe, or the firm's safe, and send it to him; that he wanted 

to use it for collateral in a deal. That is the letter to Mr. Dubois. 

He was not a member of mv office force, but was a friend of Colonel 

% 

Johnston's. Dubois evidently could not get the stock from my office. 
He left a letter. It was during the Christmas holidays, as I-recall it. 
I was awav. lie left a letter on mv deask. and on the back of the 

V * 

envelope had called my attention to its contents. When I read the 
letter. I immediately wrote to Colonel Jolmston. which letter has been 
offered in evidence, stating to liim 1 would not send him the stock, 
l»e(*:mse it was the subject-matter of a trust. 

Now, when Colonel Johnston had delivered to me that stock, in 
consequence of what I had said to him. I don't now recall, but I 
did recall then, that it was the subject of this trust, and should have 
l>een in mv hands, and should all have been in mv hands when 

K • 

Kreamer sent it there. I took Kreamers worA' for it. I refused 
to send the stock. Wlien Johnston came back from the 
south and was in my office one day in reference to some 
matters. I called it to his attention. We discussed this matter, 
and he conceded that I did the proper thing. 

In other words, in some way or other it did come back into 
your possession, then? A. I think the balance of the stock that was 
in the envelope that came to me—remember, I never counted the 
shares of stock in there. I turned the envelope originally over to 
Colonel Johnston, but I liave ha<l at one time or another, loO shares, 
]>lus those odd shares—the envelope sub.<equently found in 1913 in 
my safe—which made 193 shares, didn't it? 

Q. 293, you say liere. A. 125 I have already told you al)0Ut, but 
what I found in December. 1913. was there. 


Q. Then you found the difference between 293 and 125. is that 
correct? A. That is right. I don't know how much was in it wlien 
it was originally in Colonel Johnston’s safe. I only took out what 
lie told me to take out. in the ])resencQ of his daughter. 

Q. Then, in other words, tliere was left in that envelope 168 shares 
of stock? A. I assume so. sir. 


Not, out of that 1(38- A. Do you want to know what 1 

did with that? Is that your question? 

Q. Not quite. I am coming to that gradually. You placed 50 
shares, according to this statement, witli the People’s Dank of 
Joeksonville. Ceorgia. as security for advancements to Colonel John¬ 
ston and W. W. Bourne. Did that 50 shares come out of this 
397 168? A. Yes. sir. 


Q. Can you tell us the date when that was done? A. I 
think it is in evidence here. It was some time in February. 

Q. What year? A. In 1918. I think Mr. Bourne testified the 
date he was up here, and he brought a letter to me. 
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Q. That is the same stock you are referring to here? A. Yes, 
which I received notice from the bank had been sold. 

Q. Now, you also say here, 100 shares of that was in the hands, 
at the time this declaration was made, of a man by the name of Mr. 
Sheetz, is that correct? A. That was thought to be correct at the 
time I made that up. Unfortunately my office turned over to 
Sheetz—there was 100 shares of stock in that trust. My recollection 
of it was that it was not in Johnston’s name, but in somebodv else's 
name—that was broken up into 25 share lots for the purpose of 
substituting one of the 25 shares for the 50 shares that had gone to 
the deorgia Bank, which I said 1 would do. It was a lon<z time 
before 1 could do that, due to the fact that the Border State Lumber 
Comiamy stock certificate books were in the hands of some Judge 
in some litigation concerning its aft'airs. M'hen I intended to put 
up this stock of Colonel Johnston, my clerk evidently substituted 
the 50 share certificate belonging to me, winch was the certificate 
McCullough sent back. 

Q. So that, as a matter of fact, that 100 shares belonged 50 to you 
and 50 to the trust? A. Yes. if vou state it that wav. The "two 
25 share lots I found in my envelope, instead of my 50 shares 

308 beinij; in my envelope. There are two 25 sliare certificates 
which stand in my name as trustee. Mr. Koland Johnston 

can ex'plain that. 

Q. This declaration says there was a loan made on that stock a.s 
security to the amount of—what became of tliat finally? Was the 
loan paid off or the stock sold, or what happened? A. That stock 
in 1017 was in the hands of Elie Sheetz of the Martha Washington 
and Mary Washington Candy Company here. 

(}, That is correct. A. I tried to ascertain from Colonel John¬ 
ston—the authority I had given to use that stock was limited to 
loans for a definite sum. I think one was $2,000, and one $3,000, 
and pai1 of it was to be turned over to me for the uses of the East 
Lake Lumber Company, something that was then pending that re¬ 
quired to be attended to. When the loans came due and Sheetz de¬ 
manded ]>ayment, I demanded to know how much money had been 
secured on them, and he rendered me a statement tliat was disputed 
by both Colonel Johnston and Roland Johnston. Tliey would not 
listen to it. The Colonel claimed he only got $500.00 or some¬ 
thing of that kind, but he was drinking very hard at that time, and 
I couldn’t get anything out of him. Roland finally calculated he 
did get the amount of money he was charged with. He agreed to 
that before his father’s death, before he went to Europe, in fact, 
and the other amount the Colonel promised to take care of and 
didn't take care of, and finally promised to get the stock back, which 
he didn’t do, and as I testified the other day. when it came to the 
final question, and he got this $18,000, he had a check for 
$18,000 from the East Lake Lumber Company, I demanded 

309 settlement. Now, I ascertained that that stock at that time 
had been surrendered, and the stock had gotten into the 

hands of a man named Mr. Loomis. I told Mr. Loomis at one 
time—^he t-ried to get me to buj' it back from him at a certain figure, 
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which I refused to do. Whether Mr. Loomis has got it, or who has 
got it now. I do not know, but I know Sheetz informed me he had 
disposed of it. On what terms he disposed of it I don't know. I 
have a notice from Sheetz that if I did not pay tliis note on a certain 
date, he would have to dispose of the stock, and he did do it. 

Q. On these different advancements, did you get receipts from 
Colonel Johnston, wlien you gave him this stock to pledge with 
Sheetz? A. I did not. 

Q. Well, why not. Mr. Gittings? A. Well, I didn’t; that is all. 
T cannot tell you why not. I placed the stock in a third party’s 
hands to negotiate the loan, a man named Ramadge. 

Q. Did you get a receipt from him? A. I think I got a receipt 
fr^m Mr. Ramadge at the time. 

5. Will you look that up? A. T will. lie was the party, 1 
thuik, who said he could secure the loan for Roland and his father. 

Now, was any of the East Lake Lumber Company stock ever 
plrdged to anybody? A. You mean tlie stock I had. 

Q. In trust. A. I never pledged the East Lake Lumber Com- 
p;uiy stock to any living soul, as I recall. I haven’t the slightest 
reollection of it ever having been done. I would have been onlv 

W V 

too glad to have done so. 

400 Q. Then as a matter of fact, all the loans that were made 
were made on Border State Lumber Company stock and not 

on East Lake: that is correct? A. Yes. The loans were made to 
Colonel Johnston and Roland Johnston. 

Q. I understand that. A. Colonel Johnston never got out of 
my hands, Mr. Jackson, at any time, or secured the right from me 
to use a single share of the East Lake Lumber Company stock for 
the purpose of a loan. I tried several times to borrow money, but 
no money could be borrowed on it. so far as I knew. I had agreed 
for Mrs. Johnston and Roland, when they were extremely hard up— 
the Colonel was in Florida—and thev didn’t have anv monev at 
all, to do what I could to sell some of that stock, if I could find a 
market for it. or borrow some monev on it. if I could. 

Q. Mr. Gittings, as to these 18 shares of Border State that are 
left still in the trust, have thev anv value toduv? A. I understand 
so. I understand that property—I don't know what the Border 
State Lumber Company owns today. I know that in 1910 or 1911 
clients of mine had aftreed to take the Border State Company's 
pro-erty at $10.00 an acre, and an offer was made to take the prop¬ 
erty at $10 an acre, one-tliird down and the balance distributed 
over four years payments. They refused that, and wanted $11.50 
price, there was another offer made, the exact amount of which I 
do not recall, whether it was $11 or $10.50, but they wouldn't take 
what was offered, at anv rate. 

Q. Now. there was some testimony in this case of the Border State 
Lumber Company against Edwards. Thackston and Haynesworth, 
as late as 1913, as to the value of this stock, was "there not? 

401 Do you recall that, Mr. Gittings? A. I don't recall any 
testimony. I recall having heard INIr. Haynesworth say over 
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and over again that the Border State Lumber Company stock was in 
some proceedings. 

Q. Do you know what has become of this Border State Lumber 
Company? Is it in existence and doing business today or not? A. 
Oh, yes. They leased a part of their property to the War Depart¬ 
ment during the war. 

Q. They are still alive tlien? A. Oli, they are still alive, and 
they have still got the timber, and it is considered the be.st i#im-er^ in 
that section, from all reports we have had on it. T think it is said 
to contain the finest stand of poplar —how much poplar there is there 
I don^t recall—but the finest stand of jmjdar timber that there is in 
the Appalachian Range. 

Q. Now, Mr. Gittings. tliis statement of June 27th, 1918, after 
giving the stock and the bonds an<l tlie investments, says that there 
is a balance in bank at tliat time of $1,820, which on July 1st would 
be increased by $550. T sup])ose that means interest, does it? A. 
They were coupons. The estate consisted of tlie income, and this 
was simply coupons on those different bonds, whicli were payable at 
different times in the year. 

Q. Now, this fund of $1,820, which was then in bank, has that 
been used in anv wav. or is it still intact? A. Oh, now, it is not in- 
tact. It has been distril)uted T don't think the balance in bank from 
income is more than two or tliree hundred dollars at the present 
time. 

Q. Wliat is the balance in bank as cajutal? A. I have never 
drawn up any account showing the difference between capital and 
income. I know what tlie income is. The income is so much. 

There has been soine monev in there that came from the sale 
402 of the bonds of tlie Anglo-French loan—that went in. 

Q. Well, you say there is otiIv a balance in bank at this 
time of al)out two or three hundred dollaiv? A. Yes. a part of the 
income was used in taking care of the distributions that were made. 

Q. You mean by tliat. part of this $1,820 was used in the distri¬ 
bution to Mr. Roland Jolmston and Mrs. Mnebs. is that correct? A, 
That is my recollection. I mean this. Mr. Jackson, to make it pel- 
fectly plain. I only had one bank account: I never had but one 
back account in relation to this trust. T made no difference between 
income and capital. 

Q. In your bank account? A. In my bank account. I never 
kept anv books for tin’s trust, save a check book, which showed everv 
dollar that came in from income, and tlie sources, and everv dollar 
paid out has been paid out to parties interested in this suit, and all 
out of income or settlements. 

Q. Maybe I don't quite understand this statement; when you made 
this statement, did vou mean that $1,820 then in bank was accumn- 
lated income? A. I think so. yes. I don't think any income had 
been paid out of that to Roland at that time. Roland was abroad. I 
think but verv little had been paid to Mi-s. Moebs. Mv recollection 
is that in the earlv part Mrs. Moebs was engaged as a manager of 
some hotel up in West Virginia, or down in Washington. I know 
she was for quite a time. 
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Q. She was takin^^ care of lierself ? A. She was taking care 

403 of herself, and had been takinfj; care of herself for some time, 
and the only distribution in the early sta^^es, as I recall, I 

made to Mrs. Johnston and to Mrs. Moon, and so forth, but I liad not 

made at the time T made that declaration of trust—tlie original 

trust left it to my discretion liow to dispose of both the income and 

the capital—I never made a declaration of trust as to how I pro]->osed 

to dispose of it until I made that one. I paid nothinu from income 

to anybody in tlie trust, and all I did or could pay was used as 1 

liave said for the purpose of making loans to help Roland witli tlie 

consent of everyi>ody, and usin^ .‘^ome of the slock to help Colonel 

Jolmston, with the consent of the parties. Now. in 1008- 

Q. 1018. A. After Colonel Jolmston*s death. T was ouite ill at 

tlie time. I was foicibly reminded of the fact that I nii.aht die any 

day. and it was u]) to me to make some declaration to these parties. 

not only as to what T held, but wliat I was goina; to do with it undor 

the ori^iinal trust. I ^^ot them tooether. I could not set Roland. 

who was abroad. TTis aunts were here from up in New York. Mrs. 

.Tohnston and Bertha and little Ilarvev was there, and if I am imi 

mistaken. Mr. Moebs was there, and I stated to them what would 1 e 

the way I wouhl disjtose of that i>ro]ierty. but T wanted, however, to 

do it in a wav that would be aureeable to evervhodv, and I would 
^ • % • 

like to know the necessities, etc., and we talked that over, and I 
finally concluded that was a just distribution to make of it. and just 
what I would do with mv own ]WO])ertv under like circumstance^, 
and I so declared at that time. I knew they knew certain funds hacl 
"one to Colonel Johnston's hands, and I thought the proi^er thin" 
was to tell them what 1 knew about that, and what had ]>asse<l 
thiouiih my hands, an<l what T had done with it. et(\. and 

404 what the trust at that time reallv consisted of. That was tl c 
object of that pa]ier. 

0. Now. this declaration is <lated June 27th. 1018. A. No. 

Q. June 20th. 1018. That was the date of Colonel Johnston's 
death, was it':* A. No. Colonel Johnston had been dead hair oi* 
five days I should say. on the dav T made that trust. I don't know, 
^ly sonc can tell you the date. I think he died on the 10th. What 
did you say this is dated. 

Q. The 20th. this is. A. I think he died on the loth or IGth. 
Mr. Oittings, Jr. on the 15th, he died. 

Bv Mr. Jackson: 

V 

Q. Now. what bank is this account carried in? A. You meaTi 
the fund there? 

Q. This bank account. A. The bank account has always been in 
the Union Trust Company Baltimore. 

Q. The securities are also at the Union Trust Company, are they 
not? A. No: they were never in the Union Trust Company. 

Q. They are at the Maryland Trust Company, are they not? A. 
No. 
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Q. Where are thev? A. Thev are in a trust companv in New 
York. 

Q. What Trust Company? A. I can tell you Monday. I cannot 
tell vou now. 

Q. I beg your pardon? A. I cannot tell you now. I can tell you 
Monday. They papers in iny safe deposit box, which tells Avhere 
it is. 

405 Q. Can't you recall the name of the trust company? A. 
No, I can't recall at the present moment. I will refresh my 

recollection. 

Q. They are in a New York Company? A. Yes. 

Q. Will you give us the name of that tomorrow or Monday? A. 
Xo. I don't give it to you until Monday, until I get into my box, 
my personal box. 

Q. When were they placed in this Xew York Trust Company? 
A. I can't tell you definitely. I know they were placed there some 
time after the question arose in 1920 as to my right to do—some 
question arose with the Maryland Trust Company as to my right to 
go to the box. pending some litigation in Baltimore, which they had 
notice of. I mean they had notice of a suit which was brought 
there, which was brought against tlicm, T think. 

Q. There was a suit brouglit in Baltimore and is now pending 
against the Maryland Trust Company an<l youn^elf? A. No, sir. 

Q. And your brother. Was it removed from the Maryland Trust 
Company box after that date? A. Yes; it was removed in 1920, to 
the best of my recollection. When was this suit started? 

Q. Xovember, 1919. A. The fall of 1919? 

Q. Yes. A. I don't think there was any question arose until 1920. 
I went there to get in the box one day. and they asked me to see Mr. 
Van Xess, whom I knew verv well. 1 went to see Mr. Van Xess, and 
they showed me a letter from their attorneys and he requested me 
to see their attorneys. T went to see their attorneys, and they 

406 made some question as to my right to get into the box, be¬ 
cause of the suit brought there, that they claimed it belonged 

to the trust estate. The matter was thrashed out with them, and 
they finally withdrew from their position, and I did not propose 
to have any further discussion with them in reference to it, and I 
called to their attention, if any injunction was brought in that case— 
I discussed the matter finallv with Mr. Cross and Mr. Singlev, who I 
think were their attorneys, and until there was some restraining 
order, I proposed to pay over the income from this property, and 
carry out my trust, and I did not propose to have tliem interfere 
with mv right to have access to that box. and thev withdrew, as I 
say. after the discussion and presentation of the law to them, from 
that position, and T took the securities out of there. I didn’t know 
how long this litigation was eoing to last, and when you were going 
to bring your suit to a head, and I had a widow and two elderly 
ladies- 


Mr. Robert McNeill: I object to this self-serving declaration. 
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By Mr. Jackson: 

Q. Why did you take them to New York after you pot them out 
of the Baltimore box? A. I did not intend to put tliem wliere you 
could quickly restrain me from getting access to the box. as I thrashed 
out with Mr. Singley. I had tliem nearly two years with tliem. and 
all of a suddex there was this mysterious communication made, ami 
1 suggested what you ouglit to do, if you wanted to restrain me. I 
didn't know whether vou would attach them or what vou would do. 

Q. Why <lidn't you bring them to Washington- A. 1 suppose 

I ought to liave brought tliem over to you. 

407 Q. 1 wouldn't luive accepted them, Mr. (Tittings. Wl.y 
didn't you bring tliem to Washington, where you were living. 

and where the cestuc que trust was living? A. I was not living in 
Washington at that time at all. I had not been living in Washing¬ 
ton since 101(5. 1 should say. I came over here occasionally. 1 
told you that in 1017. on the doctoi*^s advice-- 

Q. You have had an office here right along? A. I have main¬ 
tained an office here. It was necessarv to maintain an office. If it 
is necessiiry for me to come over here T try to get here. 

Q. Will you produ(*e that bank book and check book on Monday 
too? A. What bank book and what chock book? 

Q. Kelating to this trust fund, not your ])ersonal book. We don't 
want that. A. I will ])roduce that. If the Court wants me to gu 
into a full accounting, I will prepare for it. 

The Court: I think we had better confine ourselves to the main 
issue, before we go into that. 

Mr, I\obcit H. McNeill: T think it would be very important to 
show whether this witness has an account in his name as truste<': 
whether he has disbursed these amounts as trustee, or whether be 
has carried them in his luune. or how he has treated it through tlic 
bank. 

The Court: I think we won't go any further into the matters of 
detail at this time. 

Mr. Jackson: If your Honor please, we want to offer in evidence a 
certified copy of the record in the (‘ase of the Border State Lumber 
Company vs. 11. A. Edwards. Thackston. Haynesworth. 

408 Poole, and the City National Bank of (Ireenville. in the 
Supreme Court of South Carolina, from which your Honor 

will recall a good deal of the cross-examination of Mr. (Sittings wa- 
conducted yesterday. 

The Witness: We object to it, as absolutely im-aterial and irrele¬ 
vant—a suit between the Border State Lumber Company and Ed¬ 
wards. to which .Johnston was not a ]>arty, to which the ])arties in this 
suit were not a i>arty, and to which the East Lake Lumber Com]>any 
was not a ])arty. 

Mr. Jackson: I offer it in connection with the fact that Mr. (Jit- 
tings has denied point blank tCv^timony in that record which the 
certificate shows he signed and returned to the Court, and in which 
he testified. 
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Tlie Court: That is not a dulv authenticated record, is it? 

Mr. Jackson: Yes, sir. It is authenticated. Tlmt is the certifi¬ 
cate. It lias been inilled loose in the handlin^i; here. 

The Court: T don't quite see how the judgment roll as a whole 
(ould he a i)iece of evidence in this case. 

Mr. Jackson: There is just one point that my brother calls my 
attention to that T had forgotten. There is an issue in this case on 
the question of laches, and we offer it in sup]>ort of our position that 
we had laid attachments for $100,000 in which we were attempting 
to collect our judgment showing we were using due diligence. My 
brother controverted that fact, ottered the testimonv of the clerk, Mr, 
Mcf^ullough, saying that ho had made a search and there was no 
such attachment issued. Your Honor will find this record goes into 
the fact that after these attachments were issued under this attach¬ 
ment this jiroceeding was held by the Border State Lumber Com- 
])any to get out from under the grip of that attachment, cer- 
400 tain property which they .^ay they had settled with iriih Colo¬ 
nel Johnston by the jiayment of 410 shares of Border State 
1.umber Comjjany stock, which transfeired over to them the note 
which was in the attachment. This record is )n*oof of the existence 
of the attachment and of the attem])t of the Border State Taimber 
Crm]>any to, not exactly quash it, Init to come in in the nature of a 
claimant ff)r some of the funds in that attachment, so I think the 
rec >rd is admissible on that point. 

The Court: 1-et us deal with that before we ]>ass to anything else. 
Who are the ]>arties to this case in which the judgment roll was made 
up? 


Mr. Jackson: If your Honor please, the answer to that proposi¬ 
tion— 

The Court: It is not a proposition; it is a question. Name the 
parlies to it. 

Mr. Jackson: Oh. the formal parties? 

The Court: Yes. 

Mr. Jackson: The Border State Lumber Com])any is ])laintiff; 
h^dwards, Thackston, Haynesworth, Poole, the sheriff, and the bank 
down there—I have forgotten the name of the bank. 

The Witness: The Citv National Bank. 

Mr. Jackson : Are the defendants of record in the case. 

The Court: That is in the judgment roll in the case between the 
three parties? 

Mr. .Jackson: Yes, sir. 

The Court: And you offer it to prove the matters therein stated, 
as evidence against the parties to this case who were not parties to 
that ca.«e? 

Mr. Jackson: But one of whom, if your Honor pleases, the trustee, 
was a witness, who testified and acted as counsel in that case, who 
took part in it, who testified in it. 

The Court: Let us go not quite so fast. You are paying 
more attention to what Mr. McNeill savs than what I am 
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Mr, Jack.'^on; I be" vour pardon. I did do that that time vour 
Honor. 

The Conit: T want to hold tliis thin" down. We cannot get a tru.^ 
solution of the questions tii'esentiMl by tliese offers, unless we under¬ 
stand what is bein" offen^d and for what purpose it is being offered. 
T now understand you are offering the judgment between third 
parties, and claim it is admissible for what it may show, because a 
party to this case was a witness in that case. 1 don't understand 
there is anv such law as that. 

Mr. Jackson : T have cases in my portfolio which I can give to 
your Honor on that point: that anybody who has knowledge of a 
^'uit. who is interested in it. who stands by and lets it go on is equally 
bound bv the judgment as those who do not. 

Ther Tourt: Xothing of that sort has been shown. 

Mr. Jackson : The record itself shows Mr. Gittines was down there. 

The Court: You cannot ju-ove it ly the record. You have not 
shown Mr. Gittings' relation to that matter as vet, except you say he 
was a witness in that case. He was not a jiarty to that case? 

Mr. Jackson: Oh, no, but he testified: he took deposition down 
there in that matter. 

The Court: Suppose he did. 

^fr. Jackson: That fixed the knowleilgo f,n him. 

The Court: Suppose he did. Does that make everything that hap¬ 
pened in t'he case evidence against him? 

411 Mr. Jackson: Xo. sir; I df)n't say that. 

The Court: All the eonclusinns in that case—vou are offer- 
ill" this whole judgment roll? 

Mr. Jackson: Yes. but T am offering the whole judgment roll for 
a specific purpose. 

The Court: State the specific purpose. 

Mr. Jackson: Tt is to contradict the testimony and the deposition 
offered bv the defendants in this ca-e to the effect that there is no rec¬ 
ord of anv attachment laid bv Edwards. TTavnesworth and Thack- 
s+on in South Carolina to colled the $100,000 judgment in the South 
Carolina ca.-^e. That is one of the is<u(^s they have raised under the 
head of laches, we offer this roll for the tmrpose of meeting that issue. 

The Couit: As an admission hv him? 

Mr. Jackson : As an admission by Mr. Gittings. 

The Court: Because he was a witness in the case? Did he say 
there were such attachments? 

Mr. Jackson: Tie said there were not. 

The Court: Tn this record is he a witness? Did he say there 
were such ? 

Mr. Jackson: Xo. sir. he did not. but he testified on that issue. 
That was the issue before the Court. 

The Court: You have not said anything yet that connects him.5 
with it. 

Mr. Jackson : We will note an exception there? 

The Court: Yes. 

Mr. Jackson: Then, we will offer so much of the ludgment roll 
as contains the testimony of Mr. Gittings on the question of whether 
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or not he had testified as T read vesterdav from tlie record, 
412 and which he denied point blank he had so testified, with 
regard to the fact that Mr. Johnston was insolvent in 1907 
or 190S. 

The Court: Well, I think the offer ought to l)e pretty specific. 
Perhaps that reference may enable anyone e.vamining your record 
in this case to tell- 

Mr. Jackson: I will give you the reference in this ease, your 
Honor. It is page 58 of the record. 

The Court: Is that all in one place? 

Mr. Jackson: Yes, sir. 

The Court: Let me read it. 

The Witness: This is no certificate under the Revised Statutes of 
the United [States. There is no seal there that I can .see. I must 
admit that my eyes are very poor, but I cannot see any. 

The Court: It recites that it is .sealed, but it doesn't seem to be. 

The Witness: Then, the book it refers to does not appear to be a 
judgment roll. It is entitled “Case and Plxceptions”. It is shown 
to be made up by counsel in a different court. What is out of it 
and what is in it, we don’t know. I will .«av this, vour Honor; to 
l»rotocl them in every way I don't want to keej) them from producing 
any deposition that I gave where I liave said anytliing different from 
what I have said on tlie stand. T will concede that there is a deposi¬ 
tion takeiij ap])arently my deposition, taken api)arently hy whoever 
did take it and certified to that they did take it that reads in the way 
which he certifies. In other words, I am perfectly willing that my 
whole deposition go in. 

The Court: That is to be taken into consideration along with vour 
• *1 ™ ^ 
own evidence? 

418 The Witness: With inv own evidence, ves. 

V 7 V 

The Court; Suppose we tried it that way. 

Mr. Jackson: Your Honor will allow us an excci)tion on the re¬ 
jection of the roll as a whole? 

The Court: Yes. if you wish to offer it. You ought to know it is 
not admissihle. 

.Mr. Jacobson: T will confess to your Honor that I had overlooked 
the absence of the seal. 

Mr. James McXeill: The Clerk evidently overlooked it. 

Mr. Jackson: And I overlooked it, 1 will confess. 

Mr. Holiert McNeill: We did not offer it until Mr. Gittings had 
tesliiied aliout it. We did not think it was admissihle until lie had 
testilied about it. 

The deposition is as follows; 

Thereupon John C. Gittixgs, a witness in this case, having been 
by me duly cautioned and sworn to tell the truth, the whole truth 
and notliing but the truth concerning tlie controversy between the 
)>aities, deposes and says as follows: 

414 I am a member of the Bar of the Supreme Court of the 
District of Columbia, and early in the summer of 1907, I 
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think in the month of June, 1 wa.s retained as counsel by R. E. 
Jolinston in reference to some local matters that he at that time 
was interested in here. My recollection is that in the fall of that 
year he called to my attention that a certain loan that was held by 
the City National T>ank of (Greenville, somewhere in the neighbor¬ 
hood of nine (*r ten thousaial dollars, the bank was requesting him 
to take u]>. and lie wanted me to see if 1 could, not secure him the 
accommodatifdi here at one of tlu* banks, so that the loan could be 
transferred from Greenville here. At the time, as I recall, I was 
engaged in some case of importance which lasted several weeks, and 
the matter remained (juiet for (Hiiti* a while. Subse(iuently, as I 
now recall it, early in January. liMlS. Colonel Johnston called upon 
me and ]>res<‘nted copies of certain ]>apers that had lieen served upon 
him in a suit brought by a man naim^d Rowen. Whether that suit 
was for live thousand and (m1<1 dollars, or twenty thousand and odd 
dollars. 1 <lo not n'call. There wm* tw<» suits brought jiretty close 
together. It api>cared that tluav had been an attachment levied 
U))on the .'Securities lav// by tlu* (Gn*envilh* National Hank, as col¬ 
lateral for the loan which he had previously s]>oken to me concern¬ 
ing. He further informe<l me that Mr. llaynesworth was his coun¬ 
sel in (Jreenvillc- 

Mr. Haynsw(*rth: Now, Mr. Gittings. 1 do iu)t object, of course, 
to your telling the conversation so to connect iu> matters, but I 
think the conversation itself is not relevant as bear/dng u])on the 
issue; 1 mean anything more than bu* a sort of a matter of history. 

The Witness; Well, this is purely history. 

Mr. Haynsworth: 1 do not oiqect to what has been already said, 
of cours<\ 


41’) Tbe Witness: As I recall it. Mr. Ilayno.-sworth was his local 
counsel in reference to this matter, and he subsequently 
lianded to me correspondence between Mr. Haynsworth and him¬ 
self. Afterwards 1 had considerable corre.'^ltondence with Mr. Hayns- 
wortli in reference to these eases. The Greenville National Rank 
again, during the paring of 10(KS, r(‘i]uested the payment of this loan 
of Johnston s and. as T now recall it. during the summer of IflOS I 
went to Greenville in relation to another matter and saw Mr. McGee, 
which T had ])reviously ])romised to in correspondence with Mr. Mc¬ 
Gee. T at that timt^ had been informed that this note of the Rorder 
b^tate Lumber Company, made ])ayable to Johnston, one of the col¬ 
laterals which the bank held- 

Mr. Haynsworth: Now, I object to that on the ground that that is 
hearsay. 


The \Vitne.«5: Had heen paid, and I wa.« ?o informed by Colonel 
Johnston and also by Mr. Kreamer. I called that to the attention 
of Mr. McGee and sussested. or he had previously made the sug- 
fc-ction. that probably some of the securities could be sold, and that 
brought abotit my suggestion that this note had been paid, but no 
doubt Johnston would agree to tbe Bank selling the Saluda Biver 
T.umber Company stock, for which I understood there was a readv 
market in "Williamsport, and on my return I would confer with 
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Colonel .Johnston and see if this was agreeable. Mr. McGee at that 
time told me that he had been informed by Mr. Kreamer that the 
Border State Lumber Company’s note, which the bank held, had 
l;een paid to Johnston, and that he (Kreamer) wanted it delivered 
to him. I was again in Greenville in the fall of 1908, in reference 
to the Bowen suits, as I recall it, and at Mr. McGee’s suggestion that 
I see Mr. Haynsworth. who wa< then the attorney for his bank, I 
did so and suggested that as the bank needed the money, the best 
thing that could be done was to make sale of the Saluda Kiver Lum¬ 
ber Company’s stock. Mr. Haynsworth suggested that I get 

416 an offer and he would consider the matter. At that time 
there was no suit pending in South Carolina, or suggestion 

of a suit being filed in South Carolina bv Messrs. Havnsworth, 
Thackston and Edwards a<>;ainst Jolniston, but these two l^owen 
suits that I have previously referred to were then pending. Subse- 
ijuently the bank was pressing for payment and I solicited from 
several parties in Williamsport a bid for one hundred shares of the 
Saluda River Lumber Comi)any stock, and some time in March, I 
think it was, 1909,—I am not positive of that—in the spring, any- 
way—I was offered by Mr. Kreamer—Harry Kreamer, ninety-four 
dollars a share for one hundred shares of stock and to send the stock 
to some bank in Williamsport with a draft attached for that amount 
and it would be i)aid. I took the matter up with Mr. McGee and 
I understood from him that lie had lieard from Mr. Havnsworth, 
and he rofused to accept the offer and deliver the stock. Colonel 
•Johnston directed me to write a letter to Mr. McGee, or T dictated 
a letter which he signed and sent Mr. McCJee, copie.s of which I 
have not in my possession, as my paiiers liave become disarranged 
due to my stenogra))hcr taking u]>on herself to get married without 
notice. I have made very careful search for them, but have not 
been able to lav mv hands on them. No doubt, Mr. McGee has the 
letters which will show whether it was from me as Colonel John¬ 
ston's attorney, or signed by Colonel Jobnston. Anvway, tlie l)ank 
was authorized to accept the offer of ninety-four dollars a share for 
the stock. As I sav, Mr. McCiee. bv eitlier wire or letter, subse- 
(|uently informed me that the bank would not do that, through the 
advice of Mr. Havnsworth. Ho rendered to me a statement at that 
time which shows that ninety-four hundred dollars would have been 
more than enough/ to pay all the obligations due to the bank. 

417 Mr. Haynsworth: I object on the ground that the state¬ 
ment is the best evidence. 

The Witness: That statement is on file with the papers, as I have 
iust previously referred to, and 1 am not able to find them, although 
I have made diligent search and have had mv clerk search all the 
morning. The original obligation which .Johnpton made with the 
National Citv Bank, which the securitv now held bv the bank wa.s 

V < 4 • 

put up for. was a collateral note for twelve thousand Dollars, bear¬ 
ing date November 6th, 1906. This note was curtailed on .June 
17th, 1907, by the payment of four thousand three hundred and 
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thirty-nine dollars and sixty cents thereon. The note \va.< finally 
supermh'd hy tlie note of January 2nd, 1908, for eight thousand 
six luindred an<l twenty-one dollai's and eight cents. I had here¬ 
with tlie original note with tlie endorsement of Mr. McGee on the 
hack thereof, in his liandwriting, showing these curtailments, re¬ 
newals, etc., and olfer it in evidence. 

{Tlie same is filed lierewith hy the Notary, marked Exhibit J. C. 
G. No. 1. and attached hereto.) 

The Witness: In 1907 and 19()S I was Colonel Johnston's attor- 
nev an<I thoroualilv familiar with his assets at tliat time, and in 
1909. 1 should say. In the year 1907 and 190S there were no (jues- 
tions al*out his solvency, and 1 jicrsonally opened an account liere 
witli one of tlie hanks witli twentv odd thousiind dollars for him. 
He owned two large a|>artment liouses tliat he purcliased in 19U7. 
lie also was a large holder of the sliar(*s of tlie Border State humlier 
('oiu]>any. and t!u‘ Saluda Kiver Lumber Com]>any stock. lie also 
owned a large numher of shares in the East Lake Lumber Com- 
]>any. and other properties. I would say uiuiuestionably Johnston 
was wortli over one hundred thou.siml dollai's during tliose years. 
J heard of tlie transaction witli the Border State Lumber Comiiany 
stock, as a demand was made upon me as Johnston's attorney, to do 
something to get the note that he had agreed to deliver in payment 
nu'iit of the stock. 

418 Mr. Haynsworth: I object to all this as hearsay. 

The Witness: T further know that there was no intimation from 
any one who was conm*ctt*d with Johnston, or in any way related 
To his alfairs, that Mr. Bowen in the fall of 1907 intended to bring 
suit against him. I knew that he had financial transactions in Green¬ 
ville in the fall <»f 19u7. and a sale of ])roperty there, and money was 
from time to time ]>assing through his attorney's hands. ^lessr'^. 
Haynsworth and Patterson, and that statements were rendered by 
tliose gentlemen to Colonel Johnston and turned over to me. I 
notified Mr. McGee, as counsel for the Border State Lumber Com- 
!>anv- 

.\ir. Haynsworth: That was personally or by letter? 

The Witm-ss: That was personally. 1 think 1 also write to him to 
that efi’ect. that, umler the circumstances, the com])any would hold 
the bank responsilJe if it undertook to bring suit on the note given 
by it to Johnston, as the hank knew that that note had been jiaid by 
siatiunents both from Johnston and from the comt>any. The bank 
further knew that the other collateral in its hands of Johnston's, 
wliit'h. according to its account rendered me by it, could be sold for 
more than sufficient to .satisfy Johnston’s obligation in full. 
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Cross-examination. 

Bv Mr. Havnsworth: 

Q. Now, Mr. Gittings, just a few questions, if you please. You 
s;iy tliat in 1908 .Johnston had stock -in the Border State Lumber 
Company? A. Yes. 

Q. How many shares? A. Had several liundred shares. 

Q. Docs he still own that .stock. A. No, I don’t think he owns 
any, as far as I know at present. 

Q. Do you know where it is? A. What he did with it? 

Q. Yes. A. I know what became of portions of it; I don’t 

419 know wliat l)Ccamo of all of it. 

Q. What became of part of it, then—the part that you 
know? A. Well, per.sonally, there was delivered to myself—I don’t 
know whether it was five thousand par or seventy-five hundred ])ar; 
fifty or seventv-five shares that would be. 

% V 

Q. You say you own that j)er.sonally? A. Yes. There were fifty 
shares that were delivered to .Judge McCullough, and twenty odd 
shares in addition to that; whether it was twentv-five or not I do not 
recall. I know that ho sold some to some party in Williamsport, 
the amount of which I do not recall; it was over a hundred shares, 
as T recall it, and, my recollection is, it was sometliin^ 2 : like one hun¬ 
dred and! fifty shares that were put up as collateral security with 
some banking institution for a loan, and I understood it was fore¬ 
closed. 

Q. When was that jnit up, and when was it foreclosed, as far as 
you know? A. I don't recall when it was ])ut u]), but it was during 
1908, I think; I don't recall the: month, or when it was sold, I 
didn't have anything at all to do with tlie transaction. The stock 
at that time was in my iwssossion; sent to him in my care, and I 
delivered it to Johnston to make the loan with, and I understood it 
was made at Williamsport—not Williamsport; I don't recall now; 
some place out in that neighborhood anyway, at some small bank. 
Then there were fifty shares that he had with the City National 
Bank, so I was informed by Mr. McGee, and, according to his state¬ 
ment rendered bv the bank to me. There was some other stock. He 
had more than that, as I recall it, but how much he had I don't 
know. Colonel Johnston was trading in stock and timber lands 
everv’ dav of his life, and what he held today would not be what he 
would hold tomorrow. He was constantly making trades during 
1907 and 1908. 

420 Q. How much stock did he own in the Saluda River 
I.umber Company at that time, 1908? A. He had this one 

hundred and fiftv shares Avith the Citv National Bank, and I think 

he had two hundred shares—there were two certificates, anyway, that 

I saw; Avhether they were one hundred shares each I am not po.sitive, 

but mv recollection is that they ivere each for one hundred shares. 

^ ^ _ 

There were two hundred shares of Saluda River .stock and one hun¬ 
dred and fifty shares of Border State Lumber stock, in addition to 
the stock that was then in the hands of the City National Bank that 
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\v:is to be (lelivcml to me to use as collateral security with the bank 
to negotiate a loan here; and the luink, as I understood had notihed 
my office that they would make the loan. I was then enijaged in 
tryin.^ a will case, and when I <>ot out of the case the president liad 
n*siuned due to some difficulty with the President of the Uni led 
Slates, wlio ha<l liim indicted under the Pure Food and Drugs Act, 
and the new hoard of directors or finance committee were not willing 
to ”0 ahead with the loan. 

Q. Well. now. tliat is all that you know about the Saluda River 
Lumber Company? A. I think he had more stock than that. I 
know from correspondence 1 had at the time and went over with 
liim. in reference to it. 

Q. Now. you say ho owned stock in the East Lake? A. At that 
time, lie did. yes. 

Q. flow much did he own there? A. Xow, you are too hard for 
me. He owned a controlling interest in the Ea.'^t Lake Lumber Com¬ 
pany at that time. 

(>. What was the capital stock? A. The ca]>ital stock of the East 
Lake Lumber Com])any is five hundn^d thousand dollars. 

Q. Does lie own any of that stock now? A. T don't think he 
owns a share of it: not to my knowledge. As T say, it is hard to 
tell what Colonel Johnston owns today. I can tell you what he 
owned yeslenlay, or the last time T saw him ]»robably. 

421 Q. Now, yon say ho owned a house' and lot here in Wash¬ 
ington? A. I .Slid he owned the Nansemond A)>artment 
liou.^e. and another one. I cannot think of the name of it. 

Q. Were these projicrties in Colonel Johnston's name. A. They 
were hotli in liis ntune. yes. 

Q. How long dill thev continue in his name? A. Until the hard 
times came and the mortgages were closed. T didn't keeji track of 
that. I remember there was a period here when you could not 
boirow mt.nev on a government bond. ]U’actically. 

Q. Does he own eitlier one of those hou.^es now? A. T understand 


not. 

Q. Do von know when lie sold them? A. I sav thev were fore- 
closed. 

Q. You say that they were under mortgage at the time? A. He 
bought the e(]uiti(‘S in those houses, Mr. Havnsworth, and I under¬ 
stood his eouities were over one hundred thoirsind dollars. Thev 

i •• 

woT’o paid for. anyway. 

Q. Do you know tlio amount of tlio morteaffe? tliat woro on the 
proDcrtiois? A. Xo. T do not, but T know they were foreclosed. 

Q. Did tliey brina more than enoush to pav tlie mortsaaes? 
A. They did not. I know he owned some twenty-five, thirty-forty or 
fiftv lots- 

Q. One niinnte. "When was the .^ale and fore(do.snre, Mr. Gittinas? 
A. T have said twice. Mr. Haynsworth, that I didn't know; during 
the hard times. 

Q. Some short time afterwards? A. Xo. it was diirina what is 
known as the Roosevelt panic. As T recall the Roosevelt ))anic. it 
was in the fall of 1907. We didn’t have real hard times here until 
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the spring following, and my recollection of it is that when the 
mortgages fell due, or the interest fell due, they were foreclosed. 
Whether .Johnston paid the first instalment of interest, or the second 
instalment of interest, I do not recall; I don’t know. All I know is 
they were foreclosed and he lost the property. 

422 Q. You don’t know the amount of the mortgage on those 
lots that you say he owned? A. What lots are you speaking 

of now? 

Q. You sav he owned fortv or fiftv lots. A. Yes. I saw a deed. 
He handed me a deed one day. I would not 5ay wlietlier it was 
twentv-Hve or fortv-five lots. A lare;c number of lots, anvwav, on 
Long Island, for which he had paid some big price, and they had 
mortgages on them. 

Q. The lots were under mortgage? A. The lots were under 
mortgage. He made a trade and put in the equities in these lots, 
and I understand they were foreclosed. 

Q. He lost those? A. He lost those. 

(L When were they foreclosed, in the fall of 1007? A. No, they 
were foreclosed in 1011. Tliis is 1013; two years ago. Then he 
also owned some timber lands in North Carolina. 

Q. Where was that? A. 1 think that was in Macon County, 
wasmt it? 

Q. Do you know liow much he owned there? A. I think your 
office ran down the title for him. 

Q. No, you are mistaken about that. A. Bought them from a man 
named Hull. 1 know I had correspondence with you in reference to 
the title, and Mr. Hull having lost one of the notes he wished pay¬ 
ment for. He wanted to foreclose and didn’t liave the note. 

Q. Well, now, tliat was under mortgage, you siiy? A. I only 
knew that from your statement to me. 

Q. Well, what has become of tliose lands? A. That T think he 
finally twisted around and got a hotel with a mortgage on it. 

Q. Wlien was that done? A. I should say that was in 1908 or 
1009, whenever that note was due, because tlie note was over- 

423 due. 

Q. Where is the hotel now? A. He started a stock com¬ 
pany, and he took a mortgage from the company. Then lie sold 
that mortgage to some people in Lancaster, Pennsylvania, and ac¬ 
quired some timeber lands from them in payment, and got his liands 
on some cash—he was broke at that time; and those timber lands got 
out of his hands verv shortlv afterwards under tliat mortgage. 

Q. And now you regard him as insolvent? A. Well, I don’t 
know of a thing on earth that he owns. I would not like to say he 
is insolvent. Some people would give him credit. There are lots of 
judgments against him; judgments in New York; judgments here; 
judgments in South Carolina. 

Q. What are those judgments in New York? A. I think there is 
a judgment there of three thoiisund dollars, and one of five thousand 
dollars. I only know that bv hearsay. lie ran this hotel for a 

V W V 

summer. 

Q. What county is that^—whaj is the county seat—the place where 
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the judgments were obtained? A. I think the judgments are in New 
York Citv. but I don’t know. 


Q. What other judgments are against him? A. There are either 
two or three here. 

Q. Aggregating what? A. I could not tell you. They are within 
ten thousand dollars .easily. 

Q. Easily less than ten thousiind, or over? A. Less. One is 
eighteen hundred. I think. When I come to think of it, now one of 
the ca.«cs didn’t go to judgment. We were about to confess judg¬ 
ment, but there was an endorser on the note, and the endorser came 
forward from another jurisdiction and agreed to give two thousand 
dollars for the note, and the offer was accepted. 

Q. His dwelling house is in his wife’s name, is it? A. I don’t 
recall just how the title stands, but in 1007. when he first 
424 came here, he wanted to buy a home for his wife, and he gave 
Mr. Chamberlin ten or eleven or twelve thousand dollars, and 
the title was taken to this hou,<e in her name, or in his name, as trus¬ 
tee for her, or something of that kind; I don’t know. Several times 
thev have, borrowed monev on it. and the title has been twisted 

^ V 

around. 


Subscribed and sworn to before me this — dav of Julv, A. D., 

V V / * 

1913. 


yofanj Public. 

District of Columbia, «.«.• ' 

I certify that the depositions of Charles E. Brownell, Harvey A. 
Arnold and John C. Gittings. witnesses on behalf of the plaintiff 
lierein. were taken by me at the above named time and place; and 
thereafter carefully and accurately transcribed and reduced to type¬ 
writing. and thereu]>on read and subscribed by the witness John C. 
Gittings in my presence; the signatures,of the witnesses Charles E. 
Brownell and Harvey A. .\rnold to their said depositions were ex¬ 
pressly waived by agreement of counsel first had and obtained; that 

said witnesses Charles E. Brownell and Harvev A. Arnold are resi- 

_ ^ 

dents of Williamsport. State of Pennsylvania, and the said John C. 
Gittings of Washington. D. C.. a distance of more than one hundred 
miles from Greenville. South Carolina, the place of trial herein, and 
for this reason the depositions were taken; that they were kept by 
me until together with the notice to the adverse ]>arty. they were 
sealed by me and deposited by me in the post office at Washington, 
D. C.. on the — day of July. 191:1. addressed to John C. Cureton, 
Clerk of the Court of Common Pleas. Greenville, South Carolina, 
postage prepaid. 


Notary Public. 
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425 Redirect examination: 


The Witness: Gentlemen, you asked me about some receipts, etc. 
Some of them I had in the office. First, you asked me whether I had 
any receipts for the shares of Border State stock that went into Mr. 
Sheets’ hands. I told you I thought I had. I have Mr. Ramadge’s 
receipt, bearing date of June 22nd, 191(5, referring to the 50 shares. 
The other receipt, to the best of my recollection, was of the same 
character, the same tenor. I couldn’t lav mv hands on it. I can 
not at the i)resent time. At lea-^t, I have not been able to do it. I 
offer that in evidence. Shall I read it? 

The Court: You mav, if vou wish. 

Thereupon the defendants offered in evidence the following re¬ 
ceipt : 


Washington^ D. C., June 22, 191G. 

The undersigned hereby acknowledge the receipt from John C. 
Gittings, Trustee, of 50 shares of the capital stock of the Rorder 
State Lumber Company as collateral security for the promissory 
note of K. L. Johnson for $3,000.00 ])ayable ninety days from this 
date with the following understanding and agreement, viz. to wit: 
That said note may be renewed for one period of ninety days upon 
payment of interest, and that said Gittings shall have the riglit to 
pay said note at any time, and u])on so doing the said stock will be 
surrendered to him or his assigns. That should siiid note not be 
]>aid at maturity or any extension thereof, that said Gittings shall 
be given ten days’ notice in which to redeem said stock; that should 
said note be paid by K. L. Johnston or his assigns, said stock is to be 
returned to said Gittings. 

MATTHEW II. RAMAGE. 

R. L. JOHNSTON. 


42G The Witness (continuing) : Now, from my memoranda I 
gatlier that the other loan was prior to this. 1 mean, the first 
50 shares was made prior to this. I have never seen tlie note given 
bv Colonel Johnston, or whether thev were made bv Colonel Johns- 
ton, or Ramadgc, or who 1 do not know. 

()n May 29, I received from Mr. Sheetz a letter or notice, which¬ 
ever vou choose to call it. I offer tliis letter dated Mav 2hth 1917, 
on tlie letterhead of the Martha Washington Candies. 

Thereupon the witness read in evidence the following letter: 

May 29, 1917. 

Mr. John C. Gittings, Trustee, 

4b2 I.ouisiana Avenue Y. W., 

Washington, D. C. 

De.vr Sir: 

1 hereby give you thirty days notice according to contract that I 
will sell the stock 1 hold, namely 100 .^l arcs of the Border State 
Lumber Company, to satisfy the amount due me of $5,685.00 and 
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interest, loaned to Roland L. Johnston and his father. R. E. John¬ 
ston. 

Verv' truly vours, 

ELIE SHEETZ. 


The Witness (continuing): Xow you asked me in reference to 
another 50 share certificate that went up in 1914. 

Mr. Jackson: Yes. 

The Witness: I liave offered the agreement, and I think I also 
offered my letter to Mr. Lane, the cashier of the hank, which wa.s 
written at the request of Mr. Bourne, and I also oft'ered the contract 
which was agreed to by myself and Mr. Bourne, and was also 
427 to be signed by Colonel Johnston. I have also offered in 
evidence the letter of Mr. Bourne saying he would take care 
of it, and would transfer the loan to another bank shortly. That 
was a letter dated some time in the s])ring of 1915, as I recall it— 
in the spring of 1914. It was after the note was due. I am wrong 
again. That loan was made in February or March, 1014. The 
coiTospondence from the bank to me in relation to it I did not take 
up with Mr. Bourne until 1915. I was not in this country in 1014, 
as T lecall it. except the early part, and then after October. I think 
I came back from abroad in October. 

I am wrong again: I cam- back the last lime tlie La France sailed 
from the other side, which was some time in September—the 10th 
of Se]>tember. 

I b.ave here the notice that was forwarded to my office, or a copy 
of the note, in which Mr. Bourne recognizes the signature of Mr. 
Mann, the attorney for the Peo])les Bank of Jacksonville, when he was 
on the stand the other day, which is a notice with regard to the 50 
shares that went there. I think you gentlemen saw that the other 
dav. 


I offer this paper in evidence. This is addressed to R. PL Johnston, 
Washington, 1). C., Harris Hotel, about 6 P. M. I don't know what 
it means. 

**You are hereby notified that the PeojJes Bank of Jacksonville, 
a branch of the Bank of Milan, Milan. Telfair County, Ga., will 
sell at public sale before the Court House door in said county of 
Telfair. State of Georgia, between the legal hours of sale, to the 
highest bidder for cash, on the 5th day of October, 1915, the certain 
Fifty shares of the capital stock of the Border State Lumber Com¬ 
pany. of the par value of one hundred dollars each, ])ledged by you 
as collateral to a certain debt due by you to said Peoples Bank 
428 in the principal sum of $2,952.01 said sale to be made for the 
purpose of paying said debt. 

'‘This the 14th dav of August, 1915. 

^ "PEOPLES BAXK OF JACKSONVILLE, 
Bv AV. S. MANN, 

Attorney.” 


Xo\v, you asked me to produce and I do produce a letter 
in relation to my getting the first stock, the 125 shares, that 


249 


E. B. CHISWELL, ETC., VS. L. M. JOHXSTOK ET AL. 

went to Judge McCullough out of Colonel Johnstoirs safe. I think 
I have given the history of this letter, and that is the memorandum 
that does not bear any date. 

The letter is as follows: 

Sunday Noon. 

Dear Mr. Gittixgs: 


I leave for Marion tonight to meet Mr. Holland and his parties 
vou wants to buv the Border State and the Saluda Traets of timber. 
Mr. Holland has seen this tinil)ev and is well pleased witli it. Now 
he proposes to take his principals on the ju'operty. Holland works 
for these people. He is the head cruiser. You can have my mail 
fonvarded to Old Fort. 

If Mr. MacCulloua;h comes on the scene and is somewhat anxious 
about his foe why you can put some of the stock in your safe to hold 
as collateral and below is a combination to my safe. (This combina¬ 
tion is then set out.) 

And in the drawers that are locked vou will find the Border State 
stock. Now this stock today is worth $100 above par and I will 
leave the adjustment of this fee entirely with vou. I want you 
people to treat mo ri^ht and 1 know ymi will in the premises. 

Enclosed please find key to inner door, also key to the drawers 
inside. You can also tell Mr. Macrnllon^h if you want to if thi< 
sale is consummated that we can G;et him the work of lookin^j into 
the title and representiiui these people. There will not only 
420 be a bi^ saw mill hut works and tannin.a; companies. 

Please let mo know what is ^ioina’ to be done to the Dare 
Company proposition and on due notice at Old Fort, T can meet any 
of the parties at Elizabeth City or New York. 


Youi's trulv, 

V ‘ 


R. E. JOHNSTON, 
Per B. 


This is evidently the way T fix the date on this. Colonel Johnston 
moved from a building uptown to a room in the building I am in, 
to the best of my recollection, in 1010. and the safe was in his office 
in my building, which was on the floor below the office of Gittings 
& Chamberlin at that time. 

Now, as I have said, he sent to Mr. McCullough the $10,000 note 
for which this stock was to be used as collateral, and the stock was 
sent to McCullough to be put np as collateral with that note. What 
he told McCullough afterwards. I haven't any idea, but he .sent me 
fifty shares of stock. I have no record of when I received it. 

Now, the fee.*^ that were being adjusted at that time were the 
Bowen suits. The Bowen suits T participated in their trial, the trial 
of the two Bourne suits, which occurred in the fall of 1909 at Green¬ 
ville, and a verdict was rendered in the one case, where they were 
claiming a little over $2,500, for $63, and in the big suit. 

Mr. Jackson: If your Honor please, I do not think that is the way 
to prove a record in a suit. 
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Tlie Witness: You said these attachments were tied up in tlie 
Bowen suit, and I wanted to sliow what I knew about it. As a mat¬ 
ter of fact, the attachments were dissolved in 1000. 

430 Mr. Jackson: I made an objection to the Court, Mr. Git- 
tings. 

The Court: I did not admit the record. 

Mr. Jackson: No. sir. 

The Court: What Mr. Gittings testified to as to the .■solvency of 
Mr. Johnston he finallv consented to let sio in himself. You offered 
the record to sliow about those attachments, but I did not receive it. 

Mr. Jackson: I am objecting to his testifying about that, for that 
reason. 

The Court: I think it will have to be excluded. 

The Witness: The testimony of Mr. Haynesworth speaks of the 
Bowen suit. There is no evidence of an attachment in the Bowen 
suit. 

The Court: If you are correct in your present statement, you do 
not need to sav anvthing about it—if there isn't anv reference to it 
on tlie other 

Tlie Witness: There is one other item of evidenee with relation to 
the Bonier State Lnniher ('omjniny stock and the Kast Lake Luniher 
Company stock, which 1 offered before, when Mr. Bourne was on the 
stand, I think, and he admitted the signature of Johnston, but he 
didn't know the contents of that letter. I thouj^ht the letter was in 
evidence, but I tind it is not, on an examination of the record. 


Bv Mr. Jack.'ion: 


Q. That is not a receij^t for anything. I didn't a.'^k for that. A. 
I didn't say you asked for it. I produce it. 


4:n 


Mr. Jack.'^on: We object to this, if your Honor jdease. 

The Witness: You .uentlenien asked me to ])roduce sonc'- 
thinu else todav, whi(‘h I said I would do. There were other 


things that 1 c*ould not do. that I luul to ^io out of town to i>:et. Do 
vou know what the others were that vou asked me? 

Mr. Jackson; 1 know one or two of them: one was the name of 


the Trust Company. 

The Witness: 1 told you I would ^iet that. I wanted to tell you 
I have two boxes in New York, and they are in different conipanie.^ 
and I couldn't tell you until I ^o to New York, which is the trust 


box. and which is my personal box. 


By Mr. Jackson: 

Q. You cannot tell that yet? A. My papers have been in New 
York for several years, with the exception of some trustee account I 
have in Washington, and a box I have in Washington, and a trustee 
account in Baltimore, and I told you about the time I thought it was 
that I carried these securities to the box in New York. I cannot 
give you that until Monday, and then there were some other papers 
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you said you wanted, which were receipts from Mrs. Moebs and 
Roland Jolinston. 

Q. Those are in Xew York now? A, Yes. I have copies here in 
the office, but they are not signed. I know you don’t want those, 
because there may be addenda to them. I know there is. I thought 
you asked me to produce something else. You asked me to 
432 produce the check for $18,000 that I got from Mr. Johnston, 
didn’t you? 

Q. Yes, I asked you to produce that. A. In consequence of that, 
I got from Mr. Muncaster that check. I offer that in evidence. 
Does your Honor desire to see it ? 

The Court: Yes. 

Thereupon the following check was offered in evidence. 

No. 12. Baltimore, Maryland, April 28, 1917. 

Maryland Trust Company 

Pay to the order of K. K. .lolmston $18.31().00 Eighteen Thousand 
Three Hundred and Sixteen Dollars. 

EAST LAKE LUMBER COMPANY, 
Bv JOHN C. GITTINGS. 

t/ 

Premlenf. 


Endorsed: Pay to order John C. Gittings, as Trustee, for deposit 
to account of John C. Gittings, Trustee. 

The Witness: Does your Honor admit the check? 

The Court: If there is no objection to it. 

Mr. Jackson: No objection. 

The Witness: I [noduced it for tlioiii. except that it refreslies my 
recollection to this extent: that Colonel Jolinston evidently had the 
check for several days before I received it. 

The Court: I noticed tlie date it went to the bank. 

The Witness: I think inv bank book shows the date I actually 

%/ «/ 

received the check. 1 mean the date it went through the bank. 
That date does not correspond with tlie entry on the book as to the 
dav I received it. As a matter of fact, I didn’t receive it at all. 
This account was opened at my request. I endorsed it, and sug¬ 
gested to Colonel Johnston that he put it in—I thought the Mary¬ 
land Trust Company—but I found out it was the Union Trust Com¬ 
pany I must have said. He made the deposit there, and it 
433 was dejwsited on May .■)tli. so I evidently endorsed it on May 
oth, and it was between May oth and .Tune 12th following 
that we adjusted the amount that I claimed would be satisfactory 
to me as trustee for his obligation to the trust for the use of the 
Border State stock, because on June 12th, 1917, I purchased the 
bonds. 

Your Honor, to refresh my recollection as to the Border State 
record that was not offered in evidence, and my offer that my deposi- 
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tion should go in as it appeared in that book, I want to call attention 
to this fact; that the deposition does not. as incorporated in this 
book, as stated bv counsel on cross-examination of me. bear mv 

^ 'V 

signature. 

Mr. Jackson: Now, if your Honor please, I would like to have you 
look at that- 

The Court: You don't need to argue the case now. 

The Witness: I am not arguing it. 

Mr. Jackson: If your Honor will look- 

The Court: I noticed all that. 

Mr. Jackson: 1 don't want to be put in the position of stating to 
vour Honor wliat was in the record. 

The Court: Mr. Jackson read the certificate. He read it just the 
way it appears in the book. 

The Witness: Tliat was not my recollection of it, or what appears 
in the record. 

Now, as to the question whether I knew Colonel Johnston was 
solvent or insolvent in ]9()S. and bearing upon my cross-examina¬ 
tion on this deposition, which I say I couldn't have said or did not 
intend to say, oi‘ did not mean, and I don't see how I could possibly 
liave said it, in view of the fact, as I testified vesterdav. tliat I knew 
Colonel Johnston had this tract of timber in North Carolina, in 
McDowell County. I knew, or he liad informed me, by correspond¬ 
ence, that he had borrowed $10,000 on it. I knew further. 
434 by the check that he sent me at that time in reference to the 
matter, or about that time, in 1908. that that was not so. 

I now ofi'er in evidence his bank book showing deposits in 19ns 
or the fall of 1908, in McDowell Countv. 

A 

Mr. Jackson: We object to that, if your Honor plea.^e. 

The Court: Well, if his financial condition at that time is material. 
I suj>po.se the money standing in his name at the bank would i>e a 
fact bearing on his financial condition. 

Mr, Jackson: If vour Honor will look at the entrv in the ban’; 

A A 

book, it is evidentlv monev he received from that loan. 

_ _ ^ ^ 

The Court: That is what has been said about ]>iece after piece of 
evidence. I am not suy>posed to hear all possible arguments as t'> 
each piece of evidence introduced. 

Thereupon the defendants put in evidence Col. Johnston's Ban); 
Book at First National Bank of Marion. N. C.. which is as follows: 

Deposited Sept. 28, 1908—$9,000.00; Balance Dec. 1. 1908— 
$2.93o.00. 

The Witness: This shows that on September 2Gth there was de¬ 
posited in the First National Ikink at Marion, the sum of- 

Mr. Jackson; When was it closed out? 

The Witness: I don't know. 

Mr. Jackson: It wasn't there December 1st? 

The Witness: It shows the balance on December 1st. There was 
a balance of $2,935 on December 1st, 1908. That is what was 
stamped in the book. 
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Mr. Jack.^on: And no further ontrie.< are sliown, arc tlioro? 

A. I '<!on't know, except what tl»e hook .shows. 

Mr, Jackson: According to this book you are now offering, he has 
$2.0:'>r) in tliat bank, witli interest from 1908. If so, it belongs to 
the administrator in this case. 

The Witne.<s: I offer in evidence certain checks the first clteck I 
liave being dated September SOtli. Tlie year is left blank. 

By Mr. Robert McNeill: 

435 Q. Will you let us see those? A. I will hand them all to 
you in a minute. Now, the first check bears the date of 
S(*)»tember 2()th, 1908, signed ht Jolmston. The body of the checks 
an- in the handwriting of Mr. Robert McNeill. There are seventeen 
checks in all against that account, which we have found in the old 
papers of Colonel Johnston turned over by Mr. Roland Johnston, 
'riie aggregate amount of them I liave not calculated, your Honor. 
The last check is dated November 80th, 1908, I think. We offer 
this in evidence. 

By the Court: 

Tliat is to sliow, I supi)ose, that this deposit was controlled by 
liiju expended by him? A. Yes, sir. 

Not to sliow how it was expended, hut that it was liis money? 
A. It will sliow some of the monev wnet into the Dare Lumber 
Company. 

(L Well, do you offer it, Mr. Gittings, to show what hecame of the 
monev. or onlv what his financial (‘ondition was? A. 1 will at this 

V « 

time only offer it to show what his financial condition was at that 
time, as I knew it. 

480 The Court: Well, we will receive it for that purpo.se. 

The Witness (continuing) : I testified that Colonel Johnston had 
sent me some money on certain dates. Jn November 18, 1908, he 
sent me a check for $200, which check I offer in evidence. That 
chcv'k was for the ])urpose of taking the witnesses i/o North Carolina, 
and the exjienses incident to the trial of the cases in Dare County. 

The Court: That mav be taken in connection with vour testtmonv. 

« 4. 

The Witness (continuing) : There is a check of November 6th, 
190S, for $1,500, payable to the order of (h S. Van Goerter, liearing 
Mr. Van Goerter's signature on the back, showing the bank endorse¬ 
ment thereon. I know that that check was a loan to ^Ir. Van Goer¬ 
ter at that time, a personal loan made by Colonel Johnston, as the 
letter of request for those loans came to my office, and had nothing 
at all to do with the East Lake Lumber Company's affairs. 

I offer in evidence Check October 3rd, 1904, to a man named Mc¬ 
Dowell. 
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By the Court: 

V 

Q. You don't mean 1904, do you? A. 1908. The number of the 

check is 4, your Honor, for 81,000, to a man named McDowell, 

which chock 1 otfor in evidence in connection with Mr. McDowell’s 

testimony that he on tliat date borrowed a thousand dollars from 
% 

Colonel Johnston, and that he had ]Jonty of money, or something 
of that kind, when lie Hrst went tliere. and that is al)oiit the time 
that Colonel Johnston went to North Carolina to oi)erate the Mc¬ 
Dowell tract. 

I offer in eonneelion with mv testimony cheek of October 

• » 

10, lOOS, for i?o0().. which was money sent me in payment 
of the affairs then pressing of the East I-ake Lumber Company. I 
cannot say ]>ositively wheth(*r it was for taxes, or a jiayment on one 
of the claims. Tliat money was us(h1 for that purpose. 

I otter in evid(‘nce check hearing dat(‘ November 2'M'd, lOOiS, pay¬ 
able to Jolm C. Sittings, or J. C. (littings, whi(*h money 1 received, 
and was a sum s<mt to na* appartaitly. from the date, for expenses 
incident to going to Greenville, South Carolina, in relation to the 
two Bowen suits. 

Mr. Hainesworth had refustMl to get a continuance, and the cases 
were set for trial then, and we were going to have great difficulty in 
securing attendance, so I was informed, and I got ceilain affidavits 
and went there witli those affidavits, endeavoring to get a continu¬ 
ance of this case, which we did S4*eure. and thev were not tried until 
either August or September, IfHtO. 

T offer in evidence check bearing date November 20th, 1008, for 
$2*>0. to Prialen & Pruden. whicli l»ears the endorsement of Pruden 
I'e Pruden, Pruden & Pruden InJng tlie attorneys for the East Lake 
T-umber Company in the suits in 8outli Carolina. 

The Hrst two cliecks I»earing date Septemljer 20. 1008, one being 
for $100 to Robert H. ^McNeill, and one for $500 to Robert H. Mc¬ 
Neill—T only know what Colonel Jolmston told me in reference to 
Ins relations with Mr. McNeill at that time. 


4:58 By Mr. Jackson: 

Q. Did you sjty one of those drawn to Mr. Robert H. McNeill was 
for $500? A. T said drawn by Mr. Robert H. McNeill. 

Q. I thought you said to him. A. I didn't know, of course, in 
1010, nor do I recall ever having heard of Colonel Johnston having 
an account in a bank in Old Fort. North Carolina, but apparently he 
had in the year 1911, and among his papers were found two checks, 
both bearing date of April 8rd, 1911. 

Mr. Jackson: M’e object to these, if your Plonor please, on account 
of the date. 

The Court: Your contention is that his financial condition at that 
time is not material? 

Mr. Jackson: Yes, sir. We think that his financial condition at 
that time is not material to the trust at all. 
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By the Court: 

Q. 'Well, do you care to go into it then, Mr. Gittings? A. I don’t 
caie to go into it. I was simply trying to produce all the evidence 
1 could find, or could get hold of, that related to Colonel Johnston 
in any way for several years after the creating of this trust, with 
myself as trustee. 

So far as 1917 was concerned—I mean 1907—his relations in 
South Carolina. I produced a check book here, not a chock booK, 
but a bank book, Johnston’s bank book with the Continental 
489 Trust Company of Baltimore in 1907, and your Honor said 
something at that -im- — reference to that account, that 
that might be the money that was transferred to one of these Wash- 
inuton banks. I remember I said there was certain monev that 
caiiie tlirou^uh our liands. It nii^ht not liave boon all of the money; 
it mi.uht have been ])art of the money that eaine over here. I have 
no wav of telling’ that, but 1 find ainona; these old cheeks, eliecks 
<lati‘d after the o))ening of tlie account here, ui)on that account in 
the hank in lialtimore. I find one on June 14, 1907, for $5,000- 

.Mr. Roliert McNeill: We object, until wo see them. The witness 
is really ]>utting them in evidence l)y his testimony. 

The Witness: Shall I read them, vour Honor? 

The Court: No objection has been made. 

The Witness: June 14 is a check signed by Colonel Johnston on 
the Continental Trust Company—this is 1907—for $5,000 jiayablc 
to Henrv P. McCxhee. I know Henrv McGhee, and knew him to be 
at that time the cashier of the liank in Greenville, of which Mr. 
llaynesworth was a director and attorney, and Johnston had a large 
acecunt there at that time. 

1 had a conference with Mr. McGhee in 1908 and 1909 in rela¬ 
tion to Colonel Johnston’s finances with that bank. Then there is 
a check dated June oth, 1907, to Blundun, O'Brien & Belt, for $500. 
I know that, and know what that was for. That was a check for the 
first payment on the Washington house. Title was taken in Colonel 
Johnston's name for the benefit of his wife and children. 

Check of .June 10th, 1907, for $70.50, National Hotel. 

Check June 10th, 1907, $100, National Hotel. 

Check, same date, H. A. Arnold, $100.00. That has on it, for ex¬ 
penses. and bears Mr. Arnold’s signature. 

Mr. Robert McNeill; If your Honor ])lea.'Je, may we object 
440 again to further encumbering the record with these checks. 

We certainl.v cannot see how the running account with a 
bank can be material, putting money in one day and taking it out 
the next. That cannot reflect a man’s financial condition. Your 
Honor knows that all of us deposit large sums one day, and check 
it out, and at the end of the money, we may have had large sums 
of money pa.ssing through our account, some of it ours, and some of 
it belong to others. 
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The Court: We a<hnittod the deposit of tliis money in Balti¬ 
more, and it looked as though that miglit have been the same 
money as was deposited licre in Washington some time afterward. 
This is to show that to the extent of this money, at least, that money 
was si)ent othenvheres; that he had that amount of money in his 
-ands and spent it in other ways. 

Mr. Robert McNeill: ^riie.se checks all hear dates in June, and I 
don't think that this account was running contemporaneously with 
the otlier accounts. 

The Court; It doesn't make any difference whether they were rim- 
ni^f« contempoiraneously or not. It checks up the funds to that ex¬ 
tent. It shows it was not a duplication. lie had spent it for some¬ 
thing else. 

Mr. Rot >ert McX eill: If vour Honor itlease, if vou fee- vou would 

• 1 « 

like to have it tliat way. 1 witlalraw my ohjection. 

The Court: I don’t know how imi>ortant it may bo, hut I don't 
tiunk it would he .<afe to exclude it. You can summarize them if 
you wish. Mr. Cuttings. 

The Witness: Tlie last check—1 don't think I can summarize 
them any quicker than what I was reading. 

Chock of June 21. 1007 for $.">00.0(), 

June 22. National Hotel 200. 

June 21st. $1 .oOO, 

Same Date. M. (I. Co])eland Cominmy. $00.7’). 

June Sth. $’>0. Gittings & Chamherlin. 

June 10. Alice R. Thomas. $170.00. 

441 June 21s1. Gittings A’ Chamherlin. $-’>7.20. 

T know tliat was for the (*ertitieate of title in the Washing¬ 
ton house. The other check to Gittings <lc ChamlxTlin. I know was 
the original retainer paid them in that matter. 

A check to W. R. Closes, for $21.oO. I think that is all I care to 
read. 

In admitting- these bank hooks the other dav. your Honor, T 
offered them for the puri)Ose and was restricted hy your Honor's 
ruling, as T read it: in the reconl, uv) to the time of the creation of 
the trust, which was in Februarv. lOOS. Does vour Honor recall 
that? 

The Court: A*es, 1 think the idtni then was to show what his con¬ 
dition was at that he undertook to ]>ut these certificates in trust. 

The Witness: Now. in view of mv testimonv. which tliev now sav 
has the effect that I was te.stifving contrarv to that. T want to show 
what the fact was. and I again offer the hook of the American 
National Bank, for the t>ur])ose of showing that he had several 
thousand dollars in that particular bank in 190S and 1909, and 
which shows his deposits in 1909. 

Mr. Jackson: We object to that, if your Honor please. 
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The Court; 

Q. How much do they show? A. They show, in 1909, deposits 
of $5,136. 

By Mr. Robert McNeill: 

Q. $5,136. A. $5,136 in this bank. 

By the Court: 

Q. And the other one? A. This book—your Honor will have to 
look at it to see that I am right about it. There is a deposit here on 

December 2nd. 1908, of $1,000, and they show a balance be- 

442 ginning in 1908, of $10,000. 

Q. Beginning of 1908? A. The beginning of 1908, of 
$10,000. That is the 14th day of December, as a matter of fact. 

Q. That was before- A. His is just before this trust. 

Q. I think that can go in. A. Then, they show in February, at 
the time, to the best of my recollection, I received the trust, that the 
balance had been reduced to $7,197. Then, in March, it had receded 
to $4,900, and in April it receded—there had been one deposit in 
April—to $4,300. Then, in 1909, these deposits I have spoken of, 
amounting to $5,136- 

By Mr. Robert McNeill: 

Q. What balance was there in October, 1908? A. Balance in 
October, 1908? 

Q. Yes. A. It doesn’t seem to have been balanced in October, 
1908. Yes, the first of October he had a balance of—oh that is 1907. 

Q. Isn’t it $1.68? A. Yes, October 1st, $1.68. 

The Court; I don’t see the harm in letting this be in the record. 
We will treat it in the record as vou have read it. 

The Witness: Your Honor has held it is not proper for me to 
testify when the Bowen suits were tired, and what the verdicts were. 

The Court: No, I think that would have to be shown by the 
records. Unless the dates have been fi.xed already, that can be fixed 
by the roll, of course. 

The Witness: In connection with Colonel Johnston’s account, 
there is another book we find, another account he had in Washington, 

in the District National Bank, beginning in 1909, and this 

443 book shows nothing after February, 1910. 

Mr. Robert McNeill: We object to that as not reflecting on 
his condition. 

The Court; Unless there is something pretty large- 

The Witness: $3,000. As late as 1910, $3,000. 

The Court; Let that come in, then. 

Mr. Robert McNeill: Exception, your Honor. May we ask your 
Honor to ask the witness to permit us to have such use of these books 
as we desire in order to study what they contain? 

17—4010a 
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Tl)e Witness: We are offering them in evidence. You may see 
them at anv lime vou wish to see tliem. 

Thereupon the following book was offered in evidence: 

District National Bank in Account With R. E. Johnston, Cr. 

Apr. 3. Cr. $979.67 $938.37 

- Balance. 41.30 

$979.67 - 

= $979.67 

June 9. Bal. 41.30 - . = 

Int. 1.45 22.59 

- “ . 20.16 

42.75 - 

■■ = 42.75 

Sept. 18. Balance. 20.16 = ■ - = 

I'eb. 2, 1910. 3,000.00 

Thereupon the following book was offered in evidence: 


The Continental Trust Co., Baltimore, Maryland, in Account With 

R. E. Johnston. 


Dr. 

1907. 

Mav 8. Cash.$11,503.13 

MaV 10. do. 10,000.00 

May 11. do. 10,000.00 

May 15. do. 500.00 

June 3. do. 3,000.00 

Julv 1. Interest to date. 50.00 


Amount .$34,138.10 

Balance . 915.03 


$35,053.13 


$35,053.13 


1907. 

Julv 6. Balance. 915.00 

% 


444 Thereupon witness identified two letters dated May 24, 
1907, and February o, 1908, as being letters from Hayns- 
woilh & Patterson to Colonel Johnston, the same having been found 
in Colonel Johnston's files. Thereupon the defendants offered in 
(evidence the letter of May 24, 1907, so much of same as is imiiortant 
here is us follows; 

Mav 24, 1907. 

Dk.\k Colonel Johnston: 

Yom-s of the 22nd instant received todav. Mr. Charles told us on 
the <)th of Mav that vou wanted the balance of the Olmsted monevs 

V V V 

in our hands. We made the calculation, and on that date turned 
over to Mr. Charles New York Exchange, payable to you, for $31,- 
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503.13. A few davs later, he told us vou had asked for a statement 
of the matter, and we handed him such a statement; but from your 
letter, we fear they must have failed to reach you. 

We have paid J. 0. Bowen the amount due him by your statement, 
$6,323.03, and this takes all the money in our hands, e.xcept the 
balance due George C. Benedict, $1,496.87; the money to be paid 
for the Jno. F. Miles land (when the mortgages on it are satisfied), 
$1,200.00 and the $2,000.00 attached in our hands by J. 0. Bowen 
as the property of Ira Knapp. * * ♦ 

(Sgd.) HAYNSWORTH & PATTERSON. 

Thereupon defendants offered in evidence the letter of February 
5, 1908, so much of same as is important here is as follows: 

February 5, 1908. 

Dear Col. Johxstox : 

We beg to acknowledge the receipt of your last two letters, and to 
apologize for the long delay in forwarding you complete statements 
of Olmsted and Lacey deals. We have been tremendously rushed 
this fall and winter, both with local and outside business; one or 
the other of us has been away from home a great part of the time: 
and lately our good .stenographer has been ill; so we have had our 
hands more than full. We sincerely regret the delay, and trust that 
it has not seriously inconvenienced you. 

With our letter of November 4th, 1907, we enclosed you a com¬ 


plete statement of the Olmsted deal, showing a balance 

to your credit from that deal of. $576.07 

445 We enclose now a complete statement of the 
Lacey deal, showing a balance to your credit on 
that deal of. 5,063.44 


$5,639.51 

We also enclose vou a statement of our account against 
you for White’s note directly connected with either of 
the above mentioned timber deals amounting to. 4,096.98 


I^eaving balance in our hands of. $1,542.53 


(Sgd.) HAYNSWORTH & PATTERSON. 

Thereupon the witness identified the statement of Haynsworth, 
Patterson & Blythe, referred to in the foregoing letter as being one 
of the papers found in Colonel Johnston’s file. This statement of 
account shows in substance that Colonel Johnston made a total net 
profit from this second timber deal of $5,063.44, also that Hayns¬ 
worth, Patterson & Blythe charged a fee of $2,531.72 in relation to 
this matter. 
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44G Alex.vnder Muxcaster, a witness previously sworn, was 
thereup/n called as witness for the defendants and testified 
as follows: 

Direct examination. 


By Mr. Gittings: 

That he first met Colonel Johnston in the fall of 1907, and there¬ 
after attended to some business for him in September of that year 
in the matter of the e.xamination of the title to some propertj' in 
Virginia said to contain two hundred thousand acres, located in 
.■several counties; that subsequently in April, 1908, he went to Marion, 
McDowell County. Nortli Carolina to e.xamine a tract of land sai<l 
to <-ontaiu about fourteen thousand acres but which ui)on exatnina- 
tioii fell short of that amount; that the parties who were interested 
in that were Mr. Bubert McNeill. Mr. Manly McDowell and Mr. 
Huff: that he knew when John C. Gittings became President of the 
East Lake Lumber Company and that he had not become {n-esidcnt 
of the East Lake Lumber Company when he went down to Marion, 
North Carolina; that Gittings was made President of the comjjany 
in .hme. 1908; that in the fall of 1907, he saw Colonel Johnston 
almost every day and frequently discu.ssed his affairs with him dur¬ 
ing that time. e.cpecially before nine o’clock in the morning; that he 
came down earlv and Colonel Johnston was at his office earlv; that 
Colonel Johnston told him that Jack Gittings was trustee for his 
family and that if anything happened to Judge Gittings he wanted 
him (witness) to take eliarge of the matter; that this conversation 
occurred about the time he examined the property in North Carolina 
or in the summer of that vear. 


447 (From the Record:) 

Q. There is a paper that has been offered in evidence here, Mr. 
Muncaster, which bears your signature as a witness, under date of 
August. 1909; did you see that paper? A. Let me see it, please. 

Q. You know the paper I mean? A. Yes. 

Q. Do you know the circumstances under wliich that pa])er was 
prepared? A. As I recall^ you were going away, and you asked me 
to come in there and go over some papers with you, not only in that 
connection, but frequenty before and after that, when you were going 
away on a trip, you had me come in, and you put memoranda around 
certain ])apers in a tin box in your safe, and gave me instructions 
what to do in case anything happened to you. 

Q. Do you know wliat these memoranda related to, the subject of 
them? A. This particular one was in relation to East Lake Lumber 
Company stock which you held in trust, and also some other stock 
which vou had. 

Q. You say several were made at that time? A. Yes, sir. 

Q. Did vou at anv time, at that time, or anv time afterwards, see 
a paper in there, along with the East Lake Lumber Company stock, 

which the declaration of trust vou witnessed related to? Did vou at 

% % 


E. B. CHISWELL, ETC., VS. L. M. JOHNSTON ET AL. 261 

any time see any paper in with the stock in the nature of a declara¬ 
tion of trust? A. I recall having seen the declaration that was made 
in 1908 and it was witnessed by G. M. Goddard, and according to my 
recollection there was quite a wide margin on the left hand 
448 side, and that declaration did not occupy the full page of the 
paper. 

Bv Mr. Jackson: 

Q. Who was that witnessed by? A. G. M. Goddard. Pne was 
the stenographer in Mr. Gittings’ office. 

By Mr. Gittings: 

Q. Do you remember the substance of it? 

Mr. Jackson: I object to that. 

The Witness: I do not. 

The Court: He says no. 

Mr. Jackson; Withdrawn. 

By Mr. Gittings: 

Q. Can you tell us about when you first saw tliat? A. My im]>res- 
sion is that I saw it in there, but did not read it—T think there was 
a memorandum in lead pencil on the back of it—at the time when 
you gave me your keys and requested me to go into your bo.x. 

Bv the Court; 

V 

Q. Can you tell about when- A. Prior or about the time of 

thi.s declaration of trust of 1909—that is mv recollection. 

That he knows Julian E. Gittings and knows that on or about 
October 2, 1911, he had a number of shares of stock of the East Lake 
Lumber Company and a statement of the claims ajiainst that com¬ 
pany up to that time. 

That he did not become Secretary of the East Lake Lumber Com¬ 
pany until May, 1917. 

The witness then identified the ledoor and journal of Colonel 
Johnston, and defendants offered in evidence pa,i;c 4G of the led 2 :er 
and pa,ji:es 187, 188 and 189 of the journal, showing Colonel John¬ 
ston’s account with Haynesworth & Patterson in reference to wliat 
was known as the First 'Olmstead Lacey Timber Deal. This account 
shows in substance that Havne.sworth & Patterson, actine: as attor- 
neys for Colonel .Johnston received from M. E. Olmstead on April 
9. 1907, $158,780.44; that on April 1.3, 1907, they gave Colonel 
Johnston a check for $12,500.00, and on May 6, 1907, sent him a 
New York draft for $31,503.13. 
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449 Cross-examination. 

Bv Mr. Robert McNeill: 

Q. What did you testify about a few moments ago as to the date 
when vou were secretary? A. When I became secretary? 

Q. Yes. A. May, 1917. 

Q. In your first examination, did you not state in answer to a 
question by Mr. Jackson, this being the question—'‘Q. Mr. Mun- 
caster. what position, if any, official position, did you hold in the 
Ea.«t Lake Lumber Comany.' or did you hold with that company dur¬ 
ing its existence?” And did you not answer, “Since 1909, I have 
been the secretary and treasurer”? A. No. there was a mistake there. 

V 

I said “acting”. 

Q. Prior to 1917 you were acting secretary? A. From the time 
I was elected director in 1909,1 was acting pretty much all the time, 
and I would say all with the exception of one meeting, and that was 
corrected, I think in a later volume. 

Q. Do you remember this question, “MTio was secretary and trea¬ 
surer of the organization to 1909?” And your answer was, “Green- 
leaf S. Van Gorder.” A. Until 1917, that was. 

Roland Lee Johnston was thereupon called as a witness on be¬ 
half of the defendants, and being fii-st duly sworn testified as follows; 

450 Direct examination. 

By Mr. Gittings: 

That he is thirtv-one vears old and onlv son of the late Rozelle E. 
Johnston, deceased; that in the early part of 1908 he knew John C. 
Gittings and was with him in Dare Countv North Carolina in that 
year relating to a case brought against his father, the case having 
been brought by Mr. Busby, attorney for Mr. Thackston and Ed¬ 
wards ; that he went there as a witness, having been present at con¬ 
versations between Thackston. Haynesworth, Patterson and his 
father; that it was probably in the fall of the year, he is not quite, 
sure, but knows it was very cold; that the duck season was on and he 
remembers shooting ducks and that Mr. Gittings and that Mr. Busby 
went partridge shooting; that his father Colonel Johnston came down 
later; that telegrams were sent to him to come; that his father was 
sent for at the request of Edwards and Thackston, who were the plain¬ 
tiffs in the case; that he remembers that Mr. Busby asked for per¬ 
mission to interview his father before putting him on the stand; that 
this interview was granted but he does not know what occur-ed dur¬ 
ing same; that the case came on for trial the following morning and 
his father was put on the witness stand by Mr. Busby. 

Q. Do you remember whether your father was asked any questions 
by Mr. Busby after he was put on the stand? A. Yes, sir. 

Q. Do you know whether it related to the stock of the East Lake 
I.umber Company held by your father? A. It was priacipally 
that- 
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Mr. Jackson: One moment. Objected to. 

The Court; This is to show that some of the plaintiffs in this case 
knew what he claimed to own? 

Mr. Gittings: This is to corroborate me. I testified as to 

451 what had occur-ed in court—the knowledge they had. 

The Court: I suppose that it was along the same line. 

Mr. Gittings: Yes. 

The Court; I think it would be just as admissible as that was. 

Mr. Jackson: Your Honor will allow us an exception? 

The Coiul: E.xception will be noted. 

That inquiries were made of his father by Mr. Busby with refer¬ 
ence to the stock of the East Lake Lumber Company to which his 
father replied that he had received approximately three hundred thou¬ 
sand ($.300,000) Dollars par value in stock; Mr. Busby asked his 
father where the stock was at the present time to which he replied that 
Mr. Gittings held that stock in trust for his family but if he. Busby, 
felt that they were entitled to some of the stock, it would be forth¬ 
coming proyided they paid their pro rata share of the expense he had 
been put to in the pimchase of this property. 

That in 1907-1908, he was living in "Washington, D. C., with his 
father and mother at Thirteenth and Kinyoun Streets, N. W.; that 
at that — he knew something about his father's financial circum¬ 
stances. 

Q. In 1908 and 1909, after the fall of 1.908 and 1909, did you 
know anything about any operations, tract of timber, your father 
owned in North Carolina? A. What parts? 

Mr. Jackson; Objected to, if your Honor please. 

By Mr. Gittings: 

Q. In McDowell County. 

Mr. Jackson: Objected to. 

The Court: This is the same as we have been going over before, 
bearing on the question of his financial condition, I suppose? 

452 By Mr. Gittings: 

Q. Go ahead, Mr. Johnston. A. Yes, sir. 

Mr. Jackson: Exception, if your Honor please. 

The Court: Yes. 

That he operated a mill on the McDowell County tract in North 
Carolina. 

Mr. Jackson: I object to that. It is not responsive to the ques¬ 
tion. 

Q. What you know yourself as to the property your father owned, 
confine yourself to that, to yOUr own knowledge. A. I knew it to 
be a fact; I operated ft tract of timber mvself, operated the mills in 
the fall of 1908. 
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That he knew about the Border State Lumber Company and that 
his father was President of it from 1907 to March 1908, and that he 
held the stock in that company. 

That he knew about the Saluda River Lumber Company. He 
knew that his father was President of that company in 1907 and 
1908 and that the offices of the company in 1907 were, he believes in 
Greenville, South Carolina; that the timber lands belonging to the 
Saluda River Company were located in Weston, South Carolina; 
that he knew about the tri-state lumber company and knew his 
father was President of that company and that the office of that 
company was at Greenville, South Carolina. 

This witne.ss further te.stified that he sailed for France in June. 
1917 in the Norton Hodges Volunteer Service but after the United 
States went into the war he remained in the Norton Hodges Service 
four or five months and served at Verdun as an ambulance driver. 
Then all volunteers in service in France made up of Americans had 
the privilege of entering any service that they wished and he there¬ 
upon applied at the American headquarters at Paris to the Air 

453 Service and was rejected and then applied to what was known 
as the Foreign Legion of the French Army and was admitted 

and served in the capacity of a First Lieutenant, French Artillery, 
to January. 1919, and then secured his discharge and returned to 
the United States on January 10; that he was in France from June, 
1917 to .Tanuary, 1919; that he was living in New York practically 
all the time since he returned to the United States but has spent a 
large portion of his time in Europe since then, probably two-thirds 
of it. That he first received notice in reference to a petition having 
been filed for a collection of his fathers estate from Mr. Gittings; 
that he did not in any way employ counsel or authorize his si-ter to 
do so or his mother; that if there is an answer filed here in his name 
he doesn’t repudiate it: that he did not know of any personal assets 
his father had at the time of his death; that he received a copy of 
the trust made by John C. Gittings in 1918, while he was in France; 
that he has been paid by Mr. Gittings in full under the trust in re- 
sponce to his demand for payment. 

Cross-examination: 

Q. Did you know in 1908 that your father made this trust agree¬ 
ment? Did he tell vou anvthing about it at that time? A. Yes, sir. 

Mr. Gittings: What agreement was that, Mr. Jackson? 

Mr. Jackson: That trust agreement under which you are holding 
the property. 

Bv Mr. Jackson: 

V 

Q. Did he tell you why he did it? A. I don’t recall. 

Q. Then, what did he tell you? A. That Mr. Gittings held in 
trust for mv sister and mother and mvself- 

V V 

Q. What? A. Stock of the liast Lake Lumber Company. 

454 We made every effort after that to hold what we thought we 
had an geuity in, the property. 
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That he knew about the judgment for One Hundred Thousand 
($100,000.00) Dollars in South Carolina at the time he filed his 
answer in this case and had learned of it from his father or Mr. 
Gittings; that he has asked and talked with his father about the 
judgment but cannot remember exactly what he said but he thinks 
it was to the effect that the judgment was not a fair judgment; that 
he thought it would be settled for five or six thousand dollars; his 
father never told him whether or not he intended to settle the judg¬ 
ment; that he was in South Carolina in one case as a witness; that 
he won’t say whether or not the case in which the judgment for 
One Hundred Thousand ($100,000.00) Dollars was obtained was the 
case in which he was a witness; he testified in one case or that he was 
there to testify but don’t remember whether he testified or not; that 
his home at the present time as far as he lives in America is in New 
York, and that he has no property in the District of Columbia. 


Robert H. McNeill was thereupon called as a witness on behalf 
of the defendants, and, being first duly sworn, testified as follows; 

Direct examination. 

By Mr. Gittings; 

That he knew Colonel Johnston in the vears 1907-08 and about 
that time had some negotiation with him in the spring of 1908, in 
reference to selling him a tract of timber in McDowell County. North 
Carolina; that he remembers the instance of talking to Gittings & 
Chamberlain about the matter. 

455 Upon examination of a letter exhibited under date of May 
28, 1907, this witness testified that he presumes that was the 
date when the letter was filed although he has no independent recol¬ 
lection of it or the contents of the letter, but has no doubt that he 
received the letter from Mr. Gittings and remembers having dis¬ 
cussed it orally and thinks in writing; that his file in the Johnston 
matter has been lost and he has no papers, not even a post card; 
that according to his best recollection, negotiations to purchase this 
tract were renewed during the year 1908, and he thinks Colonel 
Johnston finally acquired the property; that his recollection is that 
it dweindled down from fourteen thousand acres to eleven thousand 
acres, although he is not sure as to that; 

Q. Didn’t you ascertain for Colonel Johnston at that time what 
was the value of that timber and the timber that adjoined it? A. I 
think Colonel Johnston e.xamined it himself and bought it on his 
own judgment. 

Q. I didn’t ask you that. Didn’t you ascertain and report to 
him? A. Mr. McDowell, who was my client, and Mr. Bristol, no 
doubt gave me information, and I gave it to Colonel Johnston. I 
don’t recall getting it from anybody else. 

Q. Didn’t you secure options for Colonel Johnston in your own 
name for the adjoining land and make representations to him as to 
the value of it? A. I don’t recall that. I may have. 
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Q. Do you recall Mr. Bristol's land? Q. Yes. that \Yas part of 
the deal in the first instance, according to my recollection. Bristol 
was a former citizen of that same countv. and the land was nearbv 
the tract of the McDowell property. 

456 Q. I hand you a paper, Mr. McXeill, that seems to bear 
your signature, which relates to this transaction, and ask 

vou to sav whether or not that is the value at which Colonel .Johnston 
was to take this pro[)erly. I think you will find on the second sheet 
of that paper the value as fixed for the different tracts. A. Yes; I 
j)rej>ared that ]>aper and signed it, as one of the agents concerned in 
the transaction. 

Q. And the value was $o(>,000, isn't it? A. S.OO per acre. 

Q. Hut isn't it estimated there bv vou what the total value is? A. 
$52.2.52. 

Q. That refreshes your recollection as to the cost value of the 
property? A. Yes. sir. I don't think I gave him that informa¬ 
tion. but that was the result of the purchase agreement. They ar¬ 
rived at their conclusion as to its value. 

Tiiat he aided in the matter of .securing a loan of Ten Tliousand 
($10,000.00) dollars, through his cousin who lived at Marion. 
North Carolina and was cashier in the bank there and thinks he 
introduced Colonel .Johnston to that bank and got a loan which was 
sectired by a mortgage on this timber land in the amount of Ten 
Thousand ($10,000.00) Dollars: that he got a fee of $100.00 for 
this service from Colonel .Johnston. That he probably had some 
arrangements with Colonel .Johnston to get certain properties ad¬ 
joining the eleven thousand acres but does not recall the details. 

Thereupon the witness was shown letters dated October 3. lOOS. 
August 3. 1008. September 2, 1908. October 5. 1908, October 27 
and October 28. 1908. and being asked if he wrote these 

457 letters and signed them replied that he did. 

That he knew in the fall of 1908 in a general way about 
a .suit pending in Dare Country. North Carolina against Colonel 
.Johnston and others pertaining to what is called the Ivast I.akc 
Lumber Compimy property; that he knew about this from state¬ 
ments from Colonel .Johnston; that at the instance of Colonel .John¬ 
ston, he went to sec Messrs. Busby & Busby in relation to that suit: 
that his recollection is that Colonel Johnston asked him to go there 
from Marion to determine if it could be compromi.sed and after 
that interview had some correspondence with Mr. Busby about it. 

Ale.xaxder Muncaster, a witness previously called, was there¬ 
upon recalled in rebuttal and testified further as follows: 

Direct examination. 

Bv Mr. Jackson: 

Q. Mr. Muncaster. vou were asked to fix if vou could, from the 
record when Mr. R. E. Johnston received $50,000 in cash out of the 
original mortgage made by the East I^akc Lumber Company to the 
Dare Lumber Company. 
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Mr. Gittings: I object, may it please your Honor. I cannot see 
that that is a part of the rebuttal in any way, shape or form. This 
witness has testified the East Lake Lumber Company was organized 
in 1904, and the contract with the Dare Lumber Company to which 
the mortgage related is 1905. What Colonel Johnston got, and what 
he did with the money in 1905 we are not prepared to show, and I 
don’t think we ought to be called upon to show. If you are going 
to go into all the minutes of the East Lake Lumber Company. 

458 they will show the condition of affairs from the report made. 

The Court: Let me hear the question read. 

(Whereupon the question wa.s read.) 

The Court: What date doe.s that refer to? 

Mr. Jackson: November, 1905. 

The Court: I don’t recall anything in the defense that opens up 
that subject. 

Mr. Jackson: If vour Honor will remember when Mr. Muncaster 
was first called by us—it was four weeks ago nearly—he testified 
that the con.sideration of that mortgage was $150,000, and that 
$50,000 of the money went to R. E. Johnston. I asked him at that 
time if he could fi.x when Colonel John.^ton got that money. He 
said he could not. Then, I asked him when he was on the stand 
the second time if he had gotten that information, and he said he 
had it in the books, but hadn’t it here. 

The Court: That is fixing the date of something already in evi¬ 
dence? 

Mr. Jackson: Yes. it is alreadv in evidence that Colonel Johnston 

_ V 

got the $50,000. The only question is the date. 

Mr. Gittings: It is not in evidence that Colonel Johnston got 
50,000. There isn’t anything to show he did get $50,000. He 
asked him the date he did get $50,000, and he has before him a 
minute in reference to Colonel Johnston’s claim of 1905. There is 
nothing in the record that shows Colonel Johnston got $50,000. 

Mr. Jackson: Oh. ves there is. Your denial doesn’t mean any¬ 
thing. 

Tlie Court: You don't need to spend any breath over a matter 
that is in black and white. You can get it, if it is there. 

Mr. Jackson: All right, I will get it in a moment. 

Mr. Robert McNeill: 1 am sure the witness himself will remember 
whether he did testify to that. 

459 The Witness: This Avas the mortgage being paid out of 
the $120,000, not out of $150,000, and that date was Novem¬ 
ber 20th, 1905. 

The Court: That date may be fi.xed. You may state the date, if 
it is as to a fact you testified to before. You may fix the date, not 
going any further than fixing the date. 

Mr. Jackson: Thas is all we want. 

The Court: I am not holding it is material or is not material. 
By Mr. Gittings: 

Q. Mr. Muncaster, is it your recollection that you testified. 
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The Court: I don’t care what hi;; recollection is as to what he testi¬ 
fied. If we are going to have any dispute about that, we will stop 
and examine the record. We don’t stop to go into a cross-examina¬ 
tion of what the record shows with perfect clearance. There arc 
too many matters legitimately in disput- to allow us to go into un¬ 
necessary matters. 

Mr. Gittings: My purpose was, your Honor, if he did say so. to 
show that Colonel Johnston did not receive $50,000.00. 

The Court: I am not admitting any new testimony, I am only 
fixing the date. This doesn’t admit a new fact into the ca.«e at all. 

Mr. Gittings: I see your Honor's suggestion. If it is there, this !s 
the date. 

The Court: If it is there, we can argue from it, and if it is not 
there, that is all. 

Mr. Jackson; If your Honor plea.«e, just to show- 

The Court: Never mind, just read. 

Mr. Jackson: On page 115. “Didn’t you say to the Court a 
moment ago that that $150,000 in cash, which was the consideration 
for the mortgage went to the East Lake Lumber Companv? 

“Yes. 

“Q. Thcnk they got the $150,000 cash? “a. According 
460 to my recollection there was $50,000 paid to Mr. Johnston.'’ 

That is page 115 of the record. 

Now, I want to fix that date, if your Honor please. 

The Court: He has fixed it. 

Mr. Jackson: He has. That is all. I think, we wanted out of him 
today. 


461 Gk.\ce G. C.\i.i..\ii.\n (m'e Goddard) was thereupon calle 1 
as a witness on behalf of the defendant and upon being first 
dulv sworn, testified as follows: 

Direct examination. 

Bv Mr. Gittings: 

That she re.ddos at 1*233 Euclid Street. Washington. D. C.. that in 
the year 1907. she was employed by the firm of Gittiiigs & Chamber- 
lain and knew Colonel R. E. Johnston very well; that she first met 
Colonel .Johnston in the spring or early summer of 1907. and knew 
him until she left the firm in March. 1913. The first business tran.'- 
action for Colonel Johnston was the preparation of a deed from a 
Ml’S. Thomas to Colonel Johnston in reference to a house purchased. 
No. 13 Thirteenth Street. N. W. 

That she remembers drawing up a paper in reference to stock of 
the East Lake Lumber Company, the matter being very frc.di in her 
memor\’; that in 1908, April, March, February, maybe .January, that 
she was called into Mr. Gittings office and he dictated a paper which, 
according to her best recollection, stated that he received from 
Colonel R. E. Johnston a certain number of shares of the East T.ake 
Lumber Company which he was to hold for the benefit of Colonel 
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Jolmston’s family, giving Mr. Gittings discretionary power to hold 
or dispose of this stock just as he saw fit for the benefit of Colonel 
Johnston’s family; Mr. Gittings signed that paper and she witnessed 
it as Grace M. Goddard; that she made two copies of that paper, an 
original and one copy; that she gave the copy to Colonel Johnston 
and the original she placed with the stock in an envelope and put 
it in Mr. Gitting’s box and locked the box and gave Mr. Gittings the 
kev. 

V 

462 Cross-e.xamination. 

Bv Mr. Jackson: 

That Colonel Johnston was present at the same time and in the 
same room: that she cannot state when she last saw that paper ex¬ 
actly : tliat during the time she remained in the office of Mr. Gittings, 
up to 1913; the paper had never been removed to her knowledge and 
she left the employment under the impre.ssion that the paper was 
still in the envelope in the box; the paper was signed only by Mr. 
Gittings and not by Colonel Johnston; she remembers Colonel John¬ 
ston folded the paper and put it in his inside pocket and that is the 
last time she ever .«aw Colonel Johnston’s copy. 

Respectfully submitted, 

R. H. McNETLL. 

JAMES W. McNEILL, 

ARTHUR L. JACKSON, 
Attorneys for Plaintiff-Appellant. 

Be it remembered, That the foregoing comprises the substance of 
all the testimony given in the trial of said cause, necessary to explain 
the hearing of the rulings upon the i.=sues or questions involved, and 
all of the proceedings in the trial of the said cause, and that each of 
the separate and several exceptions taken by counsel for plaintiff 
from the rulings of the court in the cause of said trial of said cause 
as therein set out were so taken by the counsel for the plaintiff 
separately and severally, and were separately and severally noted 
in the minutes of the Justice presiding at the trial, and counsel then 
and there prayed the Court to allow said exceptions, and at re- 

463 quest of counsel for plaintiff the same is accordingly filed and 
sealed and made part of the record in this cause, now for then. 

This 11 da\' of April, A. D., 1923. 

WENDELL P. STAFFORD, 

Justice. 
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